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e Chairs Messa 


T he year just ended has illustrated the increasingly important role that the appli- 
cation of the RCMP Code of Conduct plays in the work of our Committee. When 


i undertook a thorough review of disciplinary procedures in the RCMP, as proposed 


by former RCMP Commissioner Phillip Murray, | had occasion to note the necessity 


of corrective measures. The time it takes to complete internal investigations, as well 


as Adjudication Board hearings on allegations of serious misconduct under the 


Code of Conduct, must be reduced. The preliminary report that | submitted in 
February to the new Commissioner, Giuliano Zaccardelli, identifies a number of options 
that I believe could greatly improve the situation in the short term. 


~ Under the RCMP Act, the Committee is 


empowered to hold hearings but it is not 
obliged to do so in every case. This power 
has been exercised infrequently since the 


Committee was established in 1988. 


| Usually, there is sufficient information 


in the grievances and appeals that are 


referred to the Committee, but some- 


| times the Committee must request addi- 


tional information from the parties, in 
writing. This past year, I ruled in a disci- 
plinary matter before the Committee that 
a hearing was necessary. As a result of this 
decision, a member of the RCMP, whom 
an Adjudication Board had ordered to 
resign from the RCMP, had a chance to 
more amply explain his aggressive con- 


duct toward a person whom he had just 


arrested. During this hearing, it was 
established that the facts differed from 
those presented to the Adjudication 


Board and that the sanction was excessive. 


In January, the Committee chose a new 
Executive Director and Senior Counsel, 
Norman Sabourin. His predecessor, 
Garry Wetzel, had been performing these 
duties for nearly a year, and I would like 


to thank him for his excellent work. 


Lastly, I would like to say how much I 
appreciate the cooperation I have always 
received from Phillip Murray, who retired 
as RCMP Commissioner in September. 
Commissioner Murray not only tooka 
lively interest in labour relations; he had 


the rare but indispensable ability to 
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understand and empathize with the 
feelings of the RCMP rank and file when 
they objected to positions adopted by 
management. I discovered these same 


qualities in Deputy Commissioner Curt 


Allen, who retired at year-end. While 
serving as acting Commissioner, which 
he did from time to time, he often had 
occasion to rule on cases referred to 


the Committee. 


Royal Canadian Mounted Police External Review Committee 


intro 


he RCMP External Review Committee is an independent body whose powers and 
functions are established under the Royal Canadian Mounted Police Act. The 


Commiittee’s overall responsibility is to examine cases of members who feel they have 


been prejudiced by a decision on a grievance or by a disciplinary measure. While for 


grievances only certain specific issues may be referred to the Committee, any 


member has the right, in a disciplinary case against them, to ask to have the case 


_ examined by the Committee if the member disagrees with the decision made as a 


result of the disciplinary process. The categories of grievances that may be referred 


| to the Committee, as well as the disciplinary appeal process, are described in 


Appendix 1 of this Annual Report. 


It should be noted that either a member 


or the appropriate officer may appeal the 


original decision in a disciplinary case 


and have the case referred to the External 


Review Committee. The appropriate 


officer is not permitted to appeal the 


| sanction, however: only the member 


concerned has that right. The statutory 


| provisions relating to the Committee and 


to the process generally are reproduced 


in Appendix 3. 


After reviewing a case, the Committee 


does not hand down a decision as such: 


it submits recommendations to the ROMP 


Commissioner, who holds final deci- 


sion-making authority within the RCMP. 


The Commissioner is not bound by the 
Committee’s findings. The Act provides, 
however, that reasons must be provided, 
in writing, if the Commissioner does 
not accept the recommendations of the 
Committee in a specific case. This obli- 
gation was clarified in a recent Federal 
Court decision, Girouard v. Canada, which 


is summarized in Part II. 


The grievance and disciplinary review 
system is intended to increase the trans- 
parency of the RCMP’s decision-making 
process while ensuring that the examina- 
tion of decisions that affect ROMP members 
will be impartial and free from bias. The 


RCMP is not unionized and its members 


uction 
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do not negotiate their conditions of encourage discussion and thought on 
employment, so the Canadian public important issues. An example is the 
needs to know that the management of recently published preliminary report 
labour relations in the remp is fair and entitled Disciplinary Processes and Dispute 
equitable, in keeping with the spirit of Resolution Techniques in the RCMP. It is 

the RCMP Act (see relevant excerpts in described in Part I of this Annual Report. 


Appendix 3). 


In addition to making recommendations 
on specific cases, the Committee may 
make general recommendations on matters 
relating to its mandate. Moreover, it may 


conduct research or consultations to 


Royal Canadian Mounted Police External Review Committee 


Part | - The year under review 


INTRODUCTION 


he Committee, aware of the importance of sharing information with its partners, 
T continued with its efforts to ensure good two-way communication this year. In 
addition to informal exchanges, distribution of the quarterly newsletter, the 
Communiqué, was extended to all RCMP detachments in Canada. The Communiqué 
summarizes the Committee’s work during the quarter and provides case updates, 
reporting decisions by the Commissioner or Federal Court. The Communiqué has also 
been changed to a more reader-friendly format. In addition to the case summaries, 
this year the Communiqué featured an article by a legal advisor analysing the issue 
of information-sharing under subsection 31(4) of the RCMP Act. The issue concerns 
the RCMP’s obligation to share information when a member presents a grievance. The 
analysis appears in the April-June 2000 issue of the Communiqué, and may be 


accessed at the Committee’s website. 


In addition to keeping the members 
abreast of developments, in writing, 
information sessions were organized by 
the Committee for selected groups on 
issues of common interest. Members’ 
representatives and divisional representa- 
tives were among these groups. A mem- 
ber’s representative is a lawyer who is 
retained to represent a member who is 
the subject of a disciplinary proceeding 


or a dismissal on medical grounds. 


A divisional representative is elected by 
the members in the division, usually to 
advocate the members’ point of view to 
RCMP management. In addition, the 
representatives advise and assist members 
on labour relations issues, grievances in 
particular. They also sit on Grievance 
Advisory Boards, which issue opinions 
on grievances presented by members 

(see the notes on this subject in 


Appendix ey 
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These representatives have a big job to do 
when it comes to communicating with the 
members of the RCMP, but they are also 
thoroughly conversant with the members’ 
concerns. So, everyone benefits from 
information sharing: the members, their 


representatives and the Committee. 


With the aging of the RCMP population, 
the Force has seen a high turnover, with 
the retirement of numerous members 
and the hiring of many new recruits. This 
makes information sharing increasingly 
important, by enabling all those con- 
cerned to better understand the Force’s 
labour relations system and the obliga- 


tions that arise from it. 


Report on disciplinary processes 
A report published early this year, 
Disciplinary Processes and Dispute Resolution 
Techniques in the RCMP, examined discipli- 
nary processes with a view to fostering 
discussion on appropriate ways to deal 


with misconduct by members of the Force. 


This review was undertaken when serious 
difficulties with the Force’s disciplinary 
processes became apparent. An alternative 
mechanism for resolving disciplinary cases 
was piloted in 1998 by the Commanding 
Officer of “E” Division in British 
Columbia. The mechanism seems to have 
improved processing times, but it raises 
other concerns, most seriously its fair- 
ness to members of the Force and its 


tra nsparency to Canadians . 


The Report takes stock of the situation and 


initiates a dialogue. It reviews the obliga- 


tions of the parties in disciplinary matters, 
describes the process established in “E” 
Division, and makes suggestions for 
possible changes. The options include: 
administrative time limit to complete 
disciplinary investigations and hearings; 
an expedited process for uncontested 
matters; wider publicity for regulations 
issued as the outcome of an ADR 
(Alternative Dispute Resolution) process. 
The report also discusses many other ideas 
for change, including possible amend- 


ments to the RCMP Act or its Regulations. 


During this period, the Committee also 
met with members of the RCMP to discuss 
these issues. Their feedback was solicited 
to help the Committee more accurately 
determine the RCMP’s specific concerns 
around disciplinary processes so that 
suggestions and recommendations could 


be prepared. 


Summary of cases heard by 

the Committee 

As mentioned above, all cases finalized by 
the Committee during the reporting year 
are summarized in the Communiqué and 
may be accessed on the External Review 
Committee’s Internet site, at: 
http://www.erc-cee.gc.ca/ 


C ommuniques/eCommlist.htm 


The Committee handled a small number 
of cases in the 2000-2001 fiscal year. 
Five of them were disciplinary appeals 
and twelve were grievances. A brief sum- 
mary of some of these cases is provided 


in this section. A thirteenth case was sent 
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back to the Commissioner without any 
recommendations because the Committee 
did not believe it had jurisdiction to hear 
it. This grievance in question did not fall 
within one of the categories listed in sec- 
tion 36 of the RCMP Regulations (1988), 
which is conclusive on this subject (this 
section of the Regulations is reproduced 


in Appendix 3). 


This year again, the issues under review 
have been complex. That is because the 
simpler problems are usually resolved 
within the Force and the member con- 
cerned does not consider it necessary to 
appeal. Also, the RCMP has been striving 
to use alternative dispute resolution tech- 
niques (ADR) more frequently to resolve 
internal conflicts, thereby reducing the 
number of formal appeals. 


In its recommendations on disciplinary 
cases, the Committee recalled the impor- 
tance of parity of sanctions. In three 
specific cases, the Committee found that 
the punishment meted out to the mem- 
bers concerned had been much harsher 
than that received by other members for 
similar misconduct. Although the 
Committee recognized that the 
Commissioner was not bound by deci- 
sions of lower levels, it emphasized that a 
fundamental principle of disciplinary law 
is that similar cases should be handled in 
a similar manner. The Committee held 
that the members of the RCMP should expect 
to receive the same treatment as their peers 


for violating the Code of Conduct. 


The Commissioner of the RCMP believes 
social change has led to certain kinds of 
behaviour being judged much more criti- 
cally than in bygone days. Spousal abuse 
and drunk driving are two examples of 
behaviour that Canadians will simply 

not condone. For that reason, the 
Commissioner believes, harsher sanctions 


for such misconduct can be justified. 


The Committee recognizes that sanctions 
should take into account the evolution of 
social opinion. However, to ensure that 
the process is fair to RCMP members, it 

is necessary to ensure that a member in 
one region of the country will not be 
punished more severely than another 
member who lives in a different region, 
for the same misconduct. Sanctions must 
not vary from one division to the next on 
the basis of the Division Commanding 


Officer’s view of what is appropriate. 


In the spirit of these principles, the 
Committee recommended reducing the 
sanctions in the disciplinary cases con- 
cerned but in only one of these did the 
Commissioner accept the Committee's 
recommendation. In that case, the 
Adjudication Board had decided to order 
the member to resign, whereas the RCMP 
had initially asked for the forfeiture of 
10 days’ pay. The alleged misconduct 
involved an assault by a member who was 
in a position of authority over the victim. 
When the Committee began to review this 
case (D-69, summarized in greater detail 


in Part IL), it appeared that evidence 
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seemed to have been neglected by the 
Adjudication Board at the disciplinary 
hearing. Therefore, the Committee 
deemed it appropriate to hold a hearing 
to ensure that it had all the evidence 
before it. After the hearing, the 
Committee found that an order to resign 
was too harsh a sanction under the circum- 
stances, and the Commissioner accepted 


the Committee’s recommendation. 


In the other two cases, D-67 (domestic 
violence) and D-7I (sexual assault), the 
Commissioner stated that the RCMP 
should severely reprimand the members 
concerned as a clear signal that the Force 
will not tolerate such misbehaviour. The 
Commissioner expressed the view that 
standards of punishment could change to 
reflect the evolution of awareness and 
knowledge and the willingness to accept 
certain behaviour within an organization, 
and in society. It should be noted that 
the Commissioner’s ruling in one of 
these cases is the subject of an application 


for judicial review in the Federal Court 


of Canada. 


In another disciplinary case, D-70, 
domestic violence was again at issue. 
Allegations of misconduct had been 
made about the member. He pleaded 

at his hearing that he had acted involun- 
tarily, because of an adverse reaction to 
his medication. Issues of admissibility 
of evidence were raised before the 
Adjudication Board and the External 


Review Committee. The appropriate 


officer had requested the member’s 
dismissal, but the sanction that eventually 
was imposed was forfeiture of 10 days’ 
pay and additional conditions (warning, 
transfer, continued psychological coun- 
selling). The case is summarized in 


Part Il. 


Turning now to grievances, three of the 
cases that were heard were rejected for 
untimeliness because they had not been 
presented at the first level within the stip- 
ulated time frame. The RCMP Act provides 
that a member must present a grievance 
within 30 days of being made aware of 
the decision, act or omission giving rise 
to the grievance. The Committee has 
consistently held the view that the Act 
permits no exceptions to this rule. Thus, 
a member who fails to present a grievance 
within thirty days, even on solid grounds, 
will see the grievance rejected. Obviously, 
the member must have knowledge of the 
facts that give rise to the grievance. It is 
from the moment that the member 
obtains this knowledge that the thirty-day 


period begins to run. 


In hearing three other grievances, the 
Committee looked at whether the member 
had standing to present a grievance. In 
particular, the Committee noted that this 
issue was sometimes misunderstood or 
misinterpreted within the ROMP. The Act 
provides that a member of the RCMP may 
present a grievance where the member is 
“aggrieved by any decision, act or omission in the 


administration of the affairs of the Force”. In other 
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words, if a member suffers prejudice due 
to ‘the administration of the affairs of the 
Force’, that member has standing to 


present a grievance . 


How should this expression be inter- 
preted? In one case, the adjudicator 
found that the impugned decision could 
not be grieved because the RCMP had 
respected the Treasury Board guidelines. 
This is case G-251, which concerns a 
complaint of sexual harassment and is 
summarized in Part II. The adjudicator 
reasoned that because the application of 
Treasury Board guidelines was not a mat- 
ter within the RCMP’s discretion, the 
impugned decision was not related to“ the 
administration of the affairs of the Force”. The 
Committee interpreted this differently, 
explaining that the decision which was the 
subject of the grievance really was related 
to ‘the administration of the affairs of the 
Force’, because the member was not dis- 
puting the Treasury Board directive itself, 
but the way in which it had been inter- 
preted and applied by the RCMP. Thus, 
any RCMP decision that applies a Treasury 
Board directive could become the subject 
of a grievance. The Commissioner 
accepted the Committee’s recommenda- 


tion and upheld the grievance. 


In another grievance (case G-254), the 
adjudicator had taken a similar line of 
reasoning on the issue of the member's 
standing. He held that the member was 
not aggrieved because the decision not to 


award him the compensation he had 


requested was based on a Treasury Board 
directive, and the RCMP had no alterna- 
tive. The Committee felt that the member 
had clearly been aggrieved because he had 
been refused compensation to which he 
thought he was entitled. The Committee 
stated that the issue of whether the member 
was entitled to the compensation concerns 
the merits of the grievance, not to the member’s 
standing or lack of standing. In other 
words, a grievance cannot be rejected 
simply on the basis of a belief that the 
decision complied with the Treasury 
Board directives. The grievance must be 
examined on its merits to establish 
whether it respects the obligations of the 
RCMP, including the applicable directives. 


In case G-249, the Committee observed 
that the member was unaware of the cri- 
teria established in the RCMP Act for 
determining standing. In that case, the 
member definitely suffered prejudice 
because of the shortage of housing avail- 
able at his new posting. However, he pre- 
sented his grievance before he had 
actually raised the issue with the RCMP, so 
the Force did not have the opportunity to 
try and solve the problem. Therefore, a 
specific decision, act or omission by the 
RCMP on which the grievance was based 
could not be identified. The grievance 
was therefore rejected because the mem- 


ber had no standing to present it. 
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Part Il - Cases 


& ome of the cases reviewed by the External Review Committee are summarized 


in greater detail in this Part because of their interest. In disciplinary case D-69, 


a hearing was held before the External Review Committee to receive additional evi- 


dence. In disciplinary case D-70, the ERC examined the issue of the state of mind of 


a member who had exhibited violent behaviour but claimed not to remember his 


actions. Grievance cases G-251 and G-253 concern complaints by members of harass- 


ment at the hands of a superior officer. 


In two other cases, G-219 and G-233, the 
Federal Court handed down decisions in 
applications for judicial review. In cases 
D-67 and D-68, applications were filed 
in the Federal Court for judicial review 
of the Commissioner’s decision. Another 
case, Jaworski, was commented on in the 
April-June 2000 edition of the Communiqué. 
The highlights of that case, and an update 
on the court proceedings, are summa- 


rized in Part II. 


As mentioned earlier, the steps in the 
grievance and disciplinary procedures are 


summarized in Appendix I. 


Disciplinary Case D-69 

Facts: 

The member was the subject of one alle- 
gation of disgraceful conduct arising 


from his use of force on a person in 


custody. The member and another, more 
junior, female member had responded to 
a call about damage to property. On the 
way, they arrested a man for being intoxi- 
cated in a public place. The man was 
handcuffed and placed in the back of the 
police car. Upon arrival at the location 
of the damage, they realized that the call 
arose from a domestic assault incident 
and that the man in their custody was the 
suspect in this assault. Due to limitations 
relating to search of a prisoner by a ROMP 
member of the opposite sex, the suspect 
had to be searched by the senior member 
before being driven to the station. While 
attempting to carry out the search, the 
member hit the prisoner in the stomach 
two times, jabbed him in his left eye and 
jerked his head back and forth, while 


shouting profanities and words to the 
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effect that the suspect “should not do that 
to women”. The member then released 


pepper spray in the prisoner’ s face. 


Adjudication Board: 

The member admitted the allegation 
before the Adjudication Board. The 
Appropriate Officer recommended a 
sanction of forfeiture of ten days pay, a 
reprimand and a recommendation for 


counselling. 


The member argued that forfeiture of ten 
days pay was excessive. The Adjudication 
Board informed the parties that it would 
consider imposing a sanction higher than 
forfeiture of ten days pay and would not 
be bound by the Appropriate Officer’s 
recommendation. The member submit- 
ted that the possibility of a sanction of 
dismissal required different preparation 
than that which had been done and sug- 
gested that the proceeding be adjourned 
to allow adequate preparation. The Board 
allowed an adjournment of 90 minutes 
and the member then completed his 
presentation of evidence on the sanction. 
The Board found that the Appellant had 
acted with a degree of premeditation and 
with the intent to punish the prisoner, 
and ordered the Appellant to resign. The 


member appealed the sanction. 


Committee’s Findings and 
Recommendations: 


In his appeal, the member argued that 
the quality of his legal representation fell 
below the acceptable standard, that the 


Adjudication Board had breached natural 
justice by not clearly advising him that it 
was seriously contemplating dismissal as a 
sanction and by not adjourning the hear- 
ing to allow him to adequately prepare 
for that possibility. He also argued that 
the sanction was too severe, given previ- 
ous similar cases, none of which resulted 


in dismissal. 


The Committee determined that the 
record did not contain sufficient evidence 
as to whether the member’s actions were 
premeditated and intended as punish- 
ment. For this reason, the Acting Chair 
conducted a hearing into the matter. 

The Committee’s hearing received addi- 
tional evidence relating to the member's 
behaviour while attempting to search the 
prisoner and the circumstances that might 
have caused the member to resort to the 
particular force that he employed. The 
Committee found that the Adjudication 
Board’s decision to adjourn the proceeding 
for only 90 minutes was unfair because it 
did not allow the member to adequately 
prepare in regard to the appropriate 
sanction. On the basis of all of the evi- 
dence received at the two hearings, the 
Committee also found that the evidence 
did not support a conclusion that the 
member acted with premeditation and 
intent to punish the prisoner. In the 
Committee’s view, the member’s use of 
force was a spontaneous outburst that 
arose primarily from frustration in 


attempting to safely carry out a search of 
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a prisoner who, although not clearly 
unco-operative, was presenting some dif- 


ficulties for the member. 


The Committee also found that the sanc- 
tion imposed did not respect the principle 
of parity of sanction. According to the 
Committee, it was not only inappropriate 
for the Board to seek dismissal, it was also 
excessive for the Appropriate Officer to 
ask for the maximum possible sanction, 
short of dismissal. The Committee based 
it’s view on the fact that sanctions in 
comparable cases in the past were less 
severe. The Committee therefore recom- 
mended that the Commissioner rescind 
the sanction of ordering the Appellant to 
resign and impose a sanction of forfeiture 


of seven days pay and a reprimand. 


RCMP Commissioner: 

In his decision on this case, the 
Commissioner agreed entirely with the 
Committee and imposed the sanction 

it recommended. The Commissioner 
mentioned that since there was no evidence 
of premeditation, the forfeiture of ten 
days pay was too severe when compared 


to past cases. 


Disciplinary Case D-70 

Facts: 

In this case, it was alleged that the member 
had broken the front door of his girl- 
friend’s residence, entered and physically 
attacked her, and later resisted his arrest 
and breached the terms of his release 


from custody. 


Adjudication Board: 

Before the Adjudication Board, the 
member testified that due to an adverse 
reaction to his medication he could not 
recall the events that had occurred at the 
residence. The representative of the 
appropriate officer presented rebuttal 
evidence from the victim as similar fact 
evidence, to rebut expert evidence con- 
cerning the member’s state of mind at 
the time of the incident. The victim 
related that the member had exhibited 
aggressive behaviour toward her on at 


least four previous occasions. 


The Adjudication Board admitted the 
similar fact evidence, rejected the mem- 
ber’s defence and found three allegations 
to have been established. It rejected the 
appropriate officer's request that the 
member be dismissed, and imposed the 
following sanction: forfeiture of pay for 
10 days, a reprimand and recommenda- 
tions for a transfer and for continued 
counselling. The member appealed the 
Board’s finding that three allegations of 


misconduct had been established. 


Committee’s Findings and 
Recommendations: 


The member argued that the victim’s 
rebuttal evidence presented by the respon- 
dent as similar fact evidence should have 
been found inadmissible by the Board. He 
also argued that the evidence of his two 
expert witnesses was misapplied by the 


Board and was not given enough weight. 
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For the External Review Committee, the 
most important issue was the member’s 
state of mind when he broke into his girl- 
friend’s residence. The Committee noted 
that in view of the defence presented by 
the member, the onus was on him to 
prove that his actions were involuntary, 
not on the appropriate officer to prove 
intent. The Committee also found that 
the rebuttal evidence did not constitute 
similar fact evidence. This evidence 
established that the member was a difficult 
person, but since it established nothing 
concerning the alleged incident it should 
not have been admitted by the Adjudication 
Board. However, the Committee found 
that the rebuttal evidence was not a 
significant factor in the Board’s decision 


to reject the appellant’s defence. 


The Committee found that the Adjudication 
Board had properly assessed the evidence 
of the first expert witness. The witness 

had testified that the appellant was suffer- 
ing from post-traumatic stress disorder, 
but did not state that the appellant’s 
misconduct was attributable to this disor- 
der. Moreover, the Committee found no 
error in the Board’s use of this expert 
witness's testimony in assessing the 


member's credibility. 


The Committee also found that the 
Board made reasonable findings with 
regard to the second expert witness. The 
Committee found that while this expert 
concluded that the member had suffered 


an adverse reaction to the medication he 
was taking, his evidence did not establish 
that, the night of the incidents, the 
member probably had no control over 


his actions because of the medication. 


RCMP Commissioner: 

The Committee recommended that 
the appeal be dismissed, and the 
Commissioner ruled in accordance 


with this recommendation. 


Grievance case G-251 

Facts: 

A member had informed his Division 
Commanding Officer that he felt his 
superior officer was harassing him, but he 
did not want to file an official complaint 
against her: he just wanted the harassment 
to stop. He was told that the RCMP had to 
investigate all complaints, so he was asked 
for details, which he declined to provide. 
The appropriate officer, concluding that 
the complaint was unfounded, decided 


not to investigate it further. 


Five months later, the member still felt he 
was being harassed, so he made a formal 
complaint of harassment. He alleged, 
among other things, that his superior had 
made several decisions, which he had 
grieved, to force him to accept a transfer. 
In his view, this constituted abuse of 
authority on her part. The appropriate 
officer refused to conduct an official 
investigation, believing that the issues 


raised by the member had been addressed 
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in the member’s grievances against his 
superior’s decisions. The member then 
grieved the decision not to conduct an 


official investigation. 


Grievance: 

The Level I adjudicator found that the 
appropriate officer had been correct in 
refusing to conduct an official investiga- 
tion for breach of the Code of Conduct 
with regard to the complaint. The adjudi- 
cator indicated that the member had not 
established that he was being harassed. 

In his conclusions, the adjudicator 
expressed the opinion that the member 
could not seek redress through two chan- 
nels simultaneously, namely the complaints 


mechanism and the grievance procedure. 


Committee’s Findings and 
Recommendations: 


In its reeommendations, the External 
Peewee iar de leon ion 
of ‘harassment’, specifically that abuse 

of authority does constitute a form of 
harassment. The Committee also made 


two significant findings. 


First, the obligation to investigate a com- 
plaint of harassment exists even if the 
complainant does not provide evidence 
or give testimony to attempt to establish 
that harassment had occurred. Therefore, 
when the member came to him to complain 
the first time, the appropriate officer ought 


to have conducted his own investigation. 


Second, the Committee emphasized that 
the superior officer’s decisions could be 
grieved on their merits but that the mem- 
ber also had the option of complaining 
that in making her decisions his superior 
had abused her authority intentionally 
and on that basis had harassed him. 


The External Review Committee recom- 
mended that the grievance concerning 
the refusal to conduct an investigation 
should be allowed and that a fresh inves- 
tigation should be made to determine if 


the member had been harassed. 


RCMP Commissioner: 

The Commissioner concurred in these 
findings and recommendations and 
ordered that a fresh investigation be 
made concerning the complaint of 


harassment. 


Grievance case G-253 

Facts: 

This case revolved around a complaint 

of harassment by a member against her 
supervisor. The member considered that 
she had been harassed, especially when 
her superior had taken her aside and rep- 
rimanded her. Under the circumstances, 
and considering that the incidents in 
question took place in Haiti, the member 
had taken her superior’s words to her as 
threats. This had a very negative impact 


on the member. 
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The RCMP investigated what the supervisor 
had said to the member. The supervisor 
admitted having told the member that 
nobody would come to her aid if she was 
in danger. However, he claimed that this 
was not a threat but rather a warning that 
the member's peers wanted nothing more 
to do with her. The appropriate officer 
agreed that the supervisor had not 
intended to threaten the member. It is 


this decision that the member grieved. 


Grievance: 

The Level I adjudicator found that a rea- 
sonable person might have perceived the 
supervisor's words as threatening and 
intimidating. He therefore allowed the 
grievance and asked the member to 
regard his decision as an official apology 
from the RCMP. The member presented 
a Level IT grievance because she was dis- 


satisfied with the remedy she was offered. 


Committee’s Findings and 
Recommendations: 


The External Review Committee found 
that the complaint of harassment was well 
founded. The supervisor’s words were 
threatening and even if he claimed that 
he had not intended to threaten the 
member, he ought to have known that his 
words would be construed as a threat. 
The Committee recommended that the 
grievance be upheld and that a letter of 
apology be sent to the member, with 


copies to her supervisor and to the 


supervisor’s supervisor. The Commissioner 
accepted the Committee’s recommenda- 


tions and ordered them implemented. 


Rendell 

Facts: 

Cst. Rendell and his spouse attended a 
party at a licensed lounge. The appellant 
became upset with his spouse upon seeing 
her speaking to one of his male co-workers. 
Consequently, Cst. Rendell spoke rudely 
to his spouse and bent two of her fingers 
backward. Cst. Rendell and his spouse 


then left the establishment in a taxi. 


While in the taxi, Cst. Rendell kicked his 
spouse's legs, bent her fingers backward, 
and bit her nose. Upon arriving at their 
home, the member seized his spouse by 
the coat to prevent her from leaving. 

Cst. Rendell then threatened to kill himself 
and his spouse. Eventually, the member 
began to calm down. Furthermore, 

Cst. Rendell, before leaving for the party, 
had hung his holstered sidearm behind 


the washroom door in his home. 


Three allegations of disgraceful conduct 
were brought against Cst. Rendell which 
included: a series of physical assaults 
against his spouse on the one occasion, 
uttering of a death threat, and failing to 
properly secure and store his service 
revolver. Cst. Rendell was convicted 

of one criminal offense regarding 


this misconduct. 
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Adjudication Board: 

The member admitted to the particulars 
of the three disgraceful conduct allega- 
tions. The adjudication board found the 
three allegations to have been true. 
Consequently, the adjudication board 
imposed upon Cst. Rendell an order to 
resign, a reprimand and a pay forfeiture 
of three days. Cst. Rendell appealed, to 
the Commissioner, the sanctions 
imposed by the adjudication board. The 
Commissioner then referred the matter 


to the Committee as he is required to do 


under the RCMP Act. 


Committee’s Findings and 
Recommendations: 


The Committee found that an order to 
resign was an inappropriate penalty in 
the circumstances. The Committee 
found that the adjudication board erred 


on a number of issues. 


First, the adjudication board failed to pro- 
vide justification as to why Cst. Rendell’s 
evidence was not credible in that the 
board did not indicate any conflict in 
Cst. Rendell’s testimony with that of 
other witnesses nor did the board draw 
reasonable inferences based upon 


Cst. Rendell’s testimony. 


Second, the adjudication board erred in 
its conclusion that the circumstances 
demonstrated a “cycle of violence” in that 
the evidence only established misconduct 
of an isolated incident rather than one 


stage in a cycle of violence. 


Third, the adjudication board erred in 
its assessment of the similarities of the 
case with previous cases where a less severe 
sanction had been imposed by adjudica- 
tion boards and thus the adjudication 
board disregarded the principle that 

like cases be treated in like fashion. In 
previous cases, which were relied upon by 
the adjudication board in rendering its 
imposition of an order to resign, the 
members’ violent conduct continued 
subsequent to treatment; however, 

Cst. Rendell, in this case, ceased his 
violent behaviour and sought out treat- 
ment. Moreover, in previous cases that 
involved an isolated incident of domestic 
violence committed by a member, the 
sanction was merely a forfeiture of pay 
for ten days, a reprimand and a recom- 


mendation for counselling. 


Based on the evidence, it was found by 
the Committee that Cst. Rendell’s con- 
duct was out of character and hence that 
Cst. Rendell had promising rehabilitative 
potential. Cst. Rendell’s actions were out 
of character in that the evidence suggested 
that Cst. Rendell’s misconduct was directly 
influenced by alcohol and by depression. 
Therefore, the Committee found that an 
order to resign was an inappropriate 


sanction in the circumstances. 


The Committee acknowledged that an act 
of domestic violence by a RCMP member 
must be treated very seriously; however, 


not every case of domestic violence 
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should result in dismissal. The Committee 
recommended, to the Commissioner, 
that the appeal be granted and that the 
sanction be altered to include a forfeiture 
of ten days’ pay, a reprimand and contin- 


ued professional counselling. 


RCMP Commissioner: 

The Commissioner disagreed with the 
Committee’s recommendations and 
concluded that the circumstances justi- 
fied the penalty of dismissal and he 
ordered Cst. Rendell to resign. 


Cst. Rendell’s state of mind at the time of 
the incident was of less importance with 
respect to the impact of Cst. Rendell’s 
actions on the victim, the integrity of the 
RCMP and societal expectations regarding 
domestic violence. Accordingly, the 
credibility of the appellant was found 

to be of little value in choosing the 


appropriate sanction. 


Furthermore, public and organizational 
concerns raised the issue of whether 
police officers convicted of assault in 

a criminal court can continue to be 
employed as police officers. The 
Commissioner found the answer to this 
issue to be “no.” The RCMP has a zero- 
tolerance prosecution policy in domestic 
violence situations and the RCMP must 
send a strong message that this kind of 


behaviour will not be accepted. 


Moreover, the Commissioner found that 
the prolonged series of attacks and the 
physical, emotional and psychological 
abuse of the victim, took precedence in 
consideration over Cst. Rendell’s absti- 
nence from alcohol and Cst. Rendell’s 
voluntary participation in counselling 
regarding his personal and professional 
problems, subsequent to the incident. In 
addition, the Commissioner stated that if 
less severe sanctions were imposed in 
other cases with equivalent aggravating 
circumstances, then those less severe sanc- 


tions were inappropriate and insufficient. 


Federal Court: 
Cst. Rendell has applied to the Federal 
Court (Trial Division) for judicial review 


of the Commissioner’s decision under 


the Federal Court Act. 


MacQuarrie 

Facts: 

Cst. MacQuarrie was identified by the 
Health Services Officer (HSO) as a mem- 
ber who should take the Physical Ability 
Requirement Evaluation (PARE) Test. 
The rationale for the identification was 
given in a medical examination report 
completed by the HSO which indicated 
that Cst. MacQuarrie was obese. 


Cst. MacQuarrie submitted a complaint 
of harassment against the HSO for making 
derogatory comments regarding her 
appearance and for being singled out to 


take the PARE Test. The HSO claimed that 
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the general public made comments about 
the unacceptable appearance of uniformed 
members, that Cst. MacQuarrie misun- 
derstood or misinterpreted comments 
made to her and that she was identified to 
take the PARE Test merely based upon a 
medical examination report. The harass- 
ment claim against the HSO was dismissed. 
Cst. MacQuarrie did not undergo the 
PARE Test but was subject to further 
medical examinations and was ultimately 
given a medical discharge based upon, in 
the Medical Board’s view, her physically 


impairing condition. 


Cst. MacQuarrie grieved against this 
medical discharge. She submitted that the 
HSO, who had led the medical discharge 
process, was biased against her, that the 
Medical Board’s findings were incorrect 
and had been based on an obsolete Task 
Bank and that the Force had failed to 
make reasonable attempts to find her an 


alternative position. 


Grievance Advisory Board: 

The Grievance Advisory Board (GAB) 
concluded that the grievance should 

be denied. The GAB found that 

Cst. MacQuarrie had been treated fairly 
in the medical discharge process and that 
there was no evidence that the HSO had 
altered her medical profile because of 
her harassment complaint against him. 
The Level I adjudicator agreed and 
denied the grievance. Cst. MacQuarrie 
then appealed the Level I adjudicator’s 


decision to Level II (the Commissioner). 
The Commissioner then referred the 


matter to the Committee as required by 


the RCMP Act. 


Committee’s Findings and 
Recommendations: 


The Medical Board’s report was found to 
have substantial flaws. First, the Medical 
Board did not identify the medical con- 
dition from which Cst. MacQuarrie was 
suffering. Second, the medical report 
did not present a basis for finding 

Cst. MacQuarrie’s condition to be per- 
manent in nature. Third, the medical 


report was based upon dated medical 


evidence and dated Task Banks. 


In addition, although the HSO was not 

a member of the Medical Board, it was 
evident that the Medical Board had based 
its recommendations, at least in part, on 
the HSO’s medical profiles. Consequently, 
the medical discharge process was tainted 
by the involvement of the HSO in that the 
investigation of the harassment complaint 
suggested the existence of a personality 
conflict between Cst. MacQuarrie and 
the HSO. 


Furthermore, the Committee found that 
Force policy had not been followed in 
that Cst. MacQuarrie was never given a 
staffing interview. Moreover, administra- 
tive positions were in fact available for 
Cst. MacQuarrie, despite the Force’s 


contention that only positions for fully 
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operational constables were available. 
Evidence indicated that another 
member, with a worse medical profile 


than Cst. MacQuarrie’s, had worked 


in an administrative position. 


The Committee recommended, to the 
Commissioner, that the grievance be 
allowed, that a new medical board be 
convened and that, in the event that 
Cst. MacQuarrie was found unable to 
continue as an operational officer, a 
proper procedure be undertaken to 
attempt to find her another position 


within the Force. 


RCMP Commissioner: 

The Commissioner denied the grievance 
and medically discharged Cst. MacQuarrie. 
The Commissioner found that the 
Appropriate Officer lacks the expertise to 
review and to reassess medical information 


relating to limitations and to restrictions. 


In the Commissioner’s view, the issue 
before the decision-maker was whether 
the member could reasonably be expected 
to return to operational duty. The 
Medical Board was to make that determi- 
nation based on the medical evidence 
before it. The Commissioner concluded 
that the Medical Board fulfilled its func- 
tion, according to the medical discharge 
board guidelines, and provided sufficient 
information to permit the Appropriate 


Officer to make an informed decision. 


Ip 


The Commissioner found that the use 

of obsolete Task Banks was insignificant. 
The Commissioner found that the use of 
an older Task Bank was not a procedural 
error nor did its use invalidate the med- 


ical discharge process. 


Although the HSO’s integrity was called 
into question, there was no supporting 
evidence to conclude the HSO’s integrity 
had been compromised. There was no 
evidence to suggest the HSO was unprofes- 
sional in developing Cst. MacQuarrie’s 


profile. 


The Commissioner concluded that, on 
balance, errors in the process did not 
cause the outcome to change and that the 
decision to discharge Cst. MacQuarrie 


was ultimately the correct one. 


Federal Court: 
Cst. MacQuarrie has applied to the Federal 
Court (Trial Division) for judicial review 


of the RCMP Commissioner’s decision. 


Girouard 
Girouard v. Canada (Royal Canadian Mounted 
Police), [2001] A.C.F. no. 63. 


Facts: 

Supt. Girouard was in charge of an 
administrative service with the Force. 
Supt. Girouard’s position was merged 
with another. Consequently, the respon- 
sibilities of Supt. Girouard’s position 


increased. 
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The superior officer of Supt. Girouard 
asked that the amalgamated position be 
reclassified. The classification officer 
decided not to raise the classification 
level. The classification officer’s decision 
was based upon the findings of classifica- 
tion evaluators and his impression that 
the amalgamation had not really increased 


the position’s management responsibilities. 


Supt. Girouard grieved against the refusal 
to raise his position’s classification level. 
The two grounds of Supt. Girouard’s 


grievance were: 


I. The evaluation of his position, upon 
which the decision was based, was 
erroneous in that the comparison of 
his position with the benchmark posi- 
tions in the classification standard did 
not take into account several duties in 
his position. 

2. The comparison that had been made 
of his position with a position in 
another division with a higher classifi- 
cation level also did not take into 
account several duties required of 


his position. 


Grievance Advisory Board: 

The grievance was rejected because the 
evaluation report of the position was suf- 
ficiently documented; therefore, to reject 
the findings of the evaluators would mean 


ignoring their classification expertise. 


Subsection 31(1) of the RCMP Act requires 
that a member have a cause for grievance 
as a result of a decision, an act or an 
omission in the administration of the 
affairs of the Force (see Appendix 3). 
The Grievance Advisory Board (GAB) 
rejected the grievance because it believed 
that Supt. Girouard was not aggrieved, as 
required under subsection 31(1) of the 
RCMP Act, in that nothing guaranteed 
that Supt. Girouard would remain in the 
position or that he would necessarily be 
promoted if the classification level were 
raised. In other words, Supt. Girouard 


had no reason to grieve. 


The GAB submitted its findings and 
recommendations to the Level I member 
(hereinafter, the adjudicator). The adju- 
dicator agreed with the GAB’s findings 


and recommendations. 


Consequently, Supt. Girouard appealed 
the Level I decision to Level II (the 
Commissioner). The Commissioner, as 
mandated by the RCMP Act, referred 
Supt. Girouard’s appeal to the ROMP 


External Review Committee. 


Committee’s Findings and 
Recommendations: 


First, the adjudicator’s decision was 
found to be erroneous. Position classifi- 
cation is meant to recognize the work 
value of its incumbent; therefore, under- 
classifying a position means that the work 


is not recognized at its true value. 
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Furthermore, by the adjudicator’s logic a 
member would never have grounds to 
grieve against his classification level. The 
adjudicator’s logic may be summarized as 
follows: if there is no guarantee that a 
member will remain in a position or if 
there is no guarantee that a member will 
be promoted as a result of the classifica- 
tion increase of the member’s position, 
then there are no grounds for contesting 
the classification level of a member’s 
position. The mere loss of an opportu- 
nity for Supt. Girouard to advance his 
career was sufficient to aggrieve the 
member for the purposes of subsection 
31(1) of the RCMP Act (see Appendix 3). 
In other words, the decision not to 
reclassify Supt. Girouard’s position 
deprived him of the opportunity to fur- 
ther his career thereby giving him cause 
to grieve. Since Supt. Girouard had 
grounds to grieve, then the adjudicator, 
pursuant to the RCMP Act, should have 
reviewed his grievance. Consequently, 
the Committee examined the merits of 


Supt. Girouard’s grievance. 


The comparison made of Supt. Girouard’s 
position with the benchmark positions 
had substantial flaws. First, the lack of 
explanations regarding why the group of 
duties encompassed by Supt. Girouard’s 
position was less important than that in 
the benchmark positions, was such that it 
represented a fundamental error in pro- 
cedure. Second, flaws were present in the 


relativity study which led the evaluators to 


find that Supt. Girouard’s position should 
have had a lower classification level than 
the other division’s position. These flaws 
consisted of significant details and of 


explanations omitted from the study. 


Furthermore, to conform with the classi- 
fication standard and with the applicable 
precedents, the relativity study of a position 
must be made with other positions at a 
higher, lower, or comparable level. Hence, 
the selection of merely one position in the 
organization was insufficient for conduct- 


ing an equitable comparison. 


The Committee recommended that 
the Commissioner set aside the Level I 
adjudicator’s decision to not consider 
Supt. Girouard’s complaint and that a 
new process to classify Supt. Girouard’s 


position be commenced. 


RCMP Commissioner: 

The Commissioner found that 

Supt. Girouard had standing to bring 
forth his complaint. However, the 
Commissioner stated that no factual 
error or procedural error had occurred. 
Hence, the Commissioner found that 
the decision not to raise the member’s 
classification level contained sufficient 
reasons and explanations. Therefore, the 
Commissioner declared the grievance 
denied. Supt. Girouard subsequently 
applied to the Federal Court (Trial 
Division) for a review of the 


Commissioner’s decision. 
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Federal Court: 

The Court held in favour of the 
Committee’s findings and recommenda- 
tions. It was found that the incompleteness 
of the relativity study had a detrimental 
impact upon the value of the study’s 
findings. The Court further ruled that 
the Commissioner’s reasons against the 
Committee’s recommendations were 
insufficient and thus in contravention of 
subsection 32(2) of the RCMP Act (see 
Appendix 3). Ultimately, the Court upheld 
the recommendation by the Committee 
that a new classification procedure be 


undertaken for Supt. Girouard’s position. 


Disciplinary case D-68 

Facts: 

The complainant knew the member 
because she had seen him driving around 
town on duty and off duty over an 
extended period of time. Sometimes in 
the Spring of 1997, the complainant 
made arrangements to meet with the 
member at his residence as she wished to 
report a sexual assault upon her that had 
occurred some fifteen years previous. 
The night the complainant attended the 
residence of the member to discuss the 
incident, they went to his bedroom and 
had sexual intercourse. The complainant 
later called the member’s Detachment to 


report a sexual assault. 


The member was alleged to have sexually 
assaulted the complainant while he was in 


a position of trust and authority. 


Adjudication Board: 

An Agreed Statement of Facts was sub- 
mitted in which the member admitted 
to having sexual intercourse with the 
complainant. In his testimony before 
the Adjudication Board, the member 
indicated that the sexual intercourse was 
consensual. The Adjudication Board 
found that the allegation of misconduct 
had been established. It found the com- 
plainant to be credible. Particularly, 

it found that her description of her 
conduct, at the time, to be consistent 
with her claim of non-consent. The 
Adjudication Board ordered the member 
to resign from the Force within 14 days 


or be dismissed. 


Committee’s Findings and 
Recommendations: 


The member appealed against the finding 
that the allegation of misconduct was estab- 
lished and against the sanction. The 
Committee found that there were major 
aspects of the evidence which the Board 
completely failed to address, some of its 
conclusions did not appear to be sup- 
ported by the evidence and there were 
comments in the decision which indi- 
cated that the Board misunderstood what 
some of the witnesses stated. The 
Committee also found that the Board 


misinterpreted the evidence provided by 
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the alleged victim and failed to address 
some critical weaknesses in her evidence, 
leaving the impression that it had not 
fully considered the evidence and argu- 
ments of the parties before reaching 


its decision. 


The Committee recommended that the 
appeal be allowed against the Board’s 
finding that one allegation of misconduct 


was established. 


RCMP Commissioner: 

The Commissioner considered that the 
Appellant had an obligation to respect 
the relationship of trust and to ensure 
that he did nothing to take advantage of 
it. However, he failed to do so. Even if 
the alleged victim consented to the sexual 
relations as the Appellant alleged, it 

was a consent induced as a result of his 
position of trust and authority. The 
Commissioner maintained the decision 
of the Adjudication Board and ordered 
the Appellant to resign. 


Federal Court: 
The member filed a judicial review appli- 


cation of the Commissioner’s decision. 


Jaworski 

Jaworski v. Canada (A.G.), [1998] 4 F.C. 154 
(F.C., Trial Divison) confirmed 

by A-508-98; [2000] 255 N.R. 167 
(F.C., Appeal Division). 


Il 


This case goes back to 1996, when 

an Adjudication Board found that 

Cst. Alexander Jaworski had conducted 
himself in a disgraceful manner and 
ordered him to resign. A full summary 
of this case is available in the April-June 
2000 edition of Communiqué. It may be 
accessed on the Internet at: 

http://www. erc-cee.ge.ca/ 
Communiques/2000/e200006.htm 


The Committee’s recommendations in 
this case hinged on its finding that the 
Adjudication Board had committed a 
number of errors. The Commissioner, 
however, dismissed the member’s 

appeal and upheld the order to resign. 
Mr. Jaworski took the case to the Federal 
Court. The Trial Division found against 
him, and he appealed to the Appeal 
Division. The Appeal Division conducted 
a full review. It examined two crucial 
questions, the first being whether the 
Commissioner had erred in upholding 
the Adjudication Board’s decision 

and the second being whether the 
Commissioner’s reasons were sufficient 
to satisfy his statutory duty to give reasons. 
The Court answered both questions in 
the negative, and in September 2000, 
handed down its decision dismissing the 
appeal. An application for leave to appeal 
to the Supreme Court was denied in 


January 2001. 
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MANDATE AND HISTORY OF THE COMMITTEE 


stablished in early 1987, the Committee was one of two entities created as civilian 
oversight agencies for the RCMP. The other was the RCMP Public Complaints 


Commission. The first Chair of the Committee was the Honourable Mr. Justice René 


Marin, who from 1974 to 1976 had chaired the Commission of Inquiry relating to 


Public Complaints, Internal Discipline and Grievance Procedure within the Royal 
Canadian Mounted Police. In 1992, the Vice-Chair, F. Jennifer Lynch, Q@.C., became 
Acting Chair of the Committee, a position which she held until 1998. The current Vice- 
Chair and Acting Chair, Philippe Rabot, has held these positions since July 1998. 


Mr. Rabot was formerly Vice-Chair of the Assessment Review Board of Ontario, 


Secretary of the Copyright Board of Canada, and Assistant Director General of 


Appeals at the Public Service Commission of Canada. 


The ROMP External Review Committee is 
an independent, neutral administrative 
tribunal established under the Royal 
Canadian Mounted Police Act. Its main mandate 
is to provide recommendations to the 
RCMP Commissioner concerning second- 
level grievances, appeals against disciplinary 
measures imposed by adjudication boards, 
and appeals of discharge and demotion 
decisions. If the Commissioner does not 
accept the recommendations of the 


Committee, reasons must be provided. 


Under the RCMP Act, the RCMP 
Commissioner refers all appeals of 
formal discipline and all discharge and 
demotion appeals to the Committee 
unless the member of the RCMP requests 
that the matter not be referred. In addition, 
pursuant to section 33 of the RCMP Act, 
the RCMP Commissioner refers certain 
types of grievances to the Committee in 
accordance with regulations made by the 
Governor in Council. Section 36 of the 


RCMP Regulations specifies the grievances 
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which the RCMP Commissioner must refer 
to the Committee. These are grievances 
respecting: a) the Force’s interpretation 
and application of government policies 
that apply to government departments 
and that have been made to apply to 
members; b) the stoppage of pay and 
allowances of members made pursuant to 
subsection 22(3) of the RCMP Act; c) the 
Force’s interpretation and application 

of the Isolated Posts Directive; d) the 
Force’s interpretation and application 

of the RCMP Relocation Directive; e) 
administrative discharge on the grounds 
of physical or mental disability, abandon- 


ment of post, or irregular appointment. 


The Committee Chair can dispose of 
matters referred to the Committee either 
on the basis of the material in the record 
or following a hearing. In conducting its 
review of matters referred to it, the 
Committee attempts to achieve a balance 
amongst the many complex and different 
interests involved while ensuring that the 
principles of administrative and labour 
law are respected and the remedial 
approach indicated by the RCMP Act is 
followed. In each case, the Committee 
must consider the public interest, ensure 
respect for the rights of RCMP members 
to fair treatment in accordance with the 
spirit of the Act and provisions SE Public 
Service regulations and directives appli- 


cable to the RCMP, and ensure that ROMP 


ll 


management isina position to manage 
its labour relations in a way that helps to 


maintain public confidence. 


Steps in the grievance and 
discipline processes 

There are two avenues by which a case 
may be referred to the External Review 
Committee: the formal disciplinary 
process and the grievance process. In 
both instances, decisions are first made 
within the Force and are “Level I”. A 
final decision can be made on appeal to 
the Commissioner, who is considered 
“Level II”. The decision of the ROMP 
Commissioner is final and binding, sub- 
ject only to judicial review by the Federal 
Court. However, the Commissioner 
must refer the matter to the Committee 


before making a decision. 


As mentioned earlier, relevant legislative 
provisions are reproduced in Appendix 3. 
Below is a description of the steps in 


both processes. 


Level 1 Process 


Adjudication Board 
(Disciplinary Process) 

The “Appropriate Officer” is responsible 
under the RCMP Act to commence formal 
disciplinary action against the member in 
the form of an adjudication board when 
it appears that the member has contra- 


vened the Code of Conduct. Typically, 


Royal Canadian Mounted Police External Review Committee 


three officers are appointed to adjudica- 
tion boards. One of the officers 
appointed to the adjudication board must 
be a graduate from a law school recognized 
by the law society of any province. Formal 
disciplinary action, in the form of an 
adjudication board, occurs when the 
alleged contravention is serious in nature 
and the informal disciplinary instruments 
available (i.e.: training, counseling, 
transfer, closer supervision) would be 
insufficient corrective measures in 


the circumstances. 


The adjudication board then holds a 
hearing to investigate whether the events 
in fact occurred and if the allegations are 
proven. If they are, the board then deter- 


mines the appropriate sanction. 


Grievance Advisory Board 
(Grievance Process) 

The RCMP Commissioner is authorized 
under section 36 of the RCMP Act to 
generate rules regarding grievance presen- 
tation and consideration. The Grievance 
Advisory Board (GAB) is ranted pursuant 
to these rules or Standing Orders. 


The grievance procedure is composed of 
two stages. The primary step in the griev- 
ance presentation process is deemed as 
Level I. Generally, Level I will constitute an 
officer designated by the Commissioner. 


The Commissioner constitutes Level II 


of the grievance process as defined under 
subsection 32(1) of the RCMP Act (see 
Appendix 3). 


The Level I officer assesses whether the 
incident grieved was of substance. The 
Level I officer first receives the grievance 
from the member to assess whether the 
grievance complied with the criteria 
outlined in subsection 12(2) of the 
Commissioner’s Standing Orders. All 
the criteria in subsection 12(2) of the 
Standing Orders must be met to permit 
the Level I grievance officer to direct a 
GAB to be convened. Under subsection 
12(2) of the Standing Orders, a board 
shall not be convened where the member 
who constitutes Level I decides that: 

I. the member was not aggrieved (sub- 
section 3I(1) of the RCMP Act) and the 
grievance was not presented within 
30 days of the incident giving rise to 
the grievance (subsection 31(2)(a) of 
the RCMP Act) (see Appendix 3); 

2. the subject of the grievance is a 
position expressly excluded from the 
grievance process (subsections 31(3) 
and 31(7) of the RCMP Act) (see 
Appendix 3); 

3. the subject of the grievance is a job 
opportunity bulletin; 

4. the grievance shall be allowed; or 

5. the request, from the grieving member, 


not to convene a gab be granted. 
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The Level I member appoints two 
officers and one Division Staff Relations 
Representative to the GAB. Hence, the 
GAB is composed of three individuals in 
total. The GAB convenes to consider the 
member’s grievance. The GAB presents its 
findings and recommendations to the 
member who constitutes Level I (the 
officer appointed by the Commissioner) 
or Level II (the Commissioner). The 
Level I member or Level II member is 
not bound by the GAB’s findings and 


recommendations. 


Level II Process 


RCMP Commissioner and Role of 
the External Review Committee 
If the member or the Appropriate 
Officer is dissatisfied with the decision 
from the Level I bodies, then the member 
or the Appropriate Officer may appeal 
the decision to the RCMP Commissioner 
(Level II). The final and binding stage 
of appeal for a member or for the 
Appropriate Officer is the decision 
rendered at Level II (the Commissioner), 


subject only to judicial review. 


Prior to making a decision, the 
Commissioner is required to refer the 
matter to the Committee. The findings 
and recommendations submitted to the 
Commissioner by the Committee may or 
may not be accepted by the Commissioner. 
However, if the Commissioner does not 


accept the findings and recommendations 


I! 


from the Committee, then the 
Commissioner must provide sufficient 
reasons for not accepting as stated by 
the Federal Court’s interpretation of 
subsection 32(2) of the RCMP Act (see 
Appendix 3). 


The Judicial Process 


Judicial Review by the 

Federal Court of Canada 

The RCMP Commissioner is an agent 
created by a federally enacted statute and, 
as such, falls under the jurisdiction of 
the Federal Court pursuant to the Federal 
Court Act. If a member of the RCMP has 
gone through the process of presenting 
his complaint to Level II and remains 
dissatisfied with the final ruling of the 
Commissioner (Level Il), then the 
member may apply to the Federal Court 
(Trial Division) for a review of the 
Commissioner’s decision. Therefore, 
although the RCMP Commissioner’s 
decision is binding over the adjudication 
board, the GAB, the Appropriate Officer 
(Level I) and the Committee, the 
Commissioner’s decision can still be 


either upheld or overturned by the 
Federal Court. 
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INTERNAL STRUCTURE OF THE ERC 


uring the reporting year, the Committee operated with only one member, who 
sy served as Acting Chair and reviewed all cases referred by the RCMP. 
Administrative support was provided through an Executive Director, who directs the 
work of counsel and serves as Senior Counsel. Systems, financial administration and 


public enquiries are handled by the Office Manager. 


Members and staff of the Committee 


ACTING CHAIR AND VICE-CHAIR Philippe Rabot 
EXECUTIVE DIRECTOR AND SENIOR COUNSEL Norman Sabourin 
COUNSEL Odette Lalumiére 
COUNSEL Caroline Maynard 
OFFICE MANAGER Lorraine Grandmaitre 
Addresses 


While the Committee has its offices in Ottawa, it may hold hearings elsewhere if the 


need arises. The Committee’s address is: 


P.O. 1159, Station B 
Ottawa, ON 

K1P 5R2 

Tel: (613)998-2134 
Fax: (613)990-8969 


E-mail: org@erc-cee.gc.ca 


The Committee’s publications may be accessed on its website, at: 


WWW.erc-cee.gc.ca 
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STATUTORY PROVISIONS 
(Excerpts from the RCMP Act) 


PART II 


ROYAL CANADIAN MOUNTED POLICE 
EXTERNAL REVIEW COMMITTEE 


Establishment and Organization of Committee 


25. (1) There is hereby established a committee, to be known as the Royal Canadian 
Mounted Police External Review Committee, consisting of a Chairman, a 
Vice-Chairman and not more than three other members, to be appointed by 


order of the Governor in Council. 


(2) The Committee Chairman is a full-time member of the Committee and 
the other members may be appointed as full-time or part-time members of 


the Committee. 


(3) Each member of the Committee shall be appointed to hold office during good 
behaviour for a term not exceeding five years but may be removed for cause at 


any time by order of the Governor in Council. 


(4) A member of the Committee is eligible for re-appointment on the expiration 


of the member’s term of office. 


(5) No member of the Force is eligible to be appointed or to continue as a 


member of the Committee. 


(6) Each full-time member of the Committee is entitled to be paid such salary in 
connection with the work of the Committee as may be approved by order of 


the Governor in Council. 


(7) Each part-time member of the Committee is entitled to be paid such fees in 
connection with the work of the Committee as may be approved by order 


of the Governor in Council. 
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26. 


27. 
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(8) Each member of the Committee is entitled to be paid reasonable travel and 
living expenses incurred by the member while absent from the member’s 


ordinary place of residence in connection with the work of the Committee 


(9) The full-time members of the Committee are deemed to be employed in the 
Public Service for the purposes of the Public Service Superannuation Act and to be 
employed in the public service of Canada for the purposes of the Government 
Employees Compensation Act and any regulations made under section 9 ofthe 


Aeronautics Act. 


R.S., 1985, c. R-I0, s. 25; R.S., 1985, c. 8 (2™4 Supp.), s. 16. 


(1) The Committee Chairman is the chief executive officer of the Committee and 


has supervision over and direction of the work and staff of the Committee. 


(2) In the event of the absence or incapacity of the Committee Chairman or if 
the office of Committee Chairman is vacant, the Minister may authorize the 
Vice-Chairman to exercise the powers and perform the duties and functions 


of the Committee Chairman. 


(3) The Committee Chairman may delegate to the Vice-Chairman any of the 
Committee Chairman’s powers, duties or functions under this Act, except the 


power to delegate under this subsection and the duty under section 30. 


R.S., 1985, c. R-I0, s. 26; R.S., 1985, c. 8 (and Supp.), s. 16. 


(1) The head office of the Committee shall be at such place in Canada as the 


Governor in Council may, by order, designate. 


(2) Such officers and employees as are necessary for the proper conduct of the 
work of the Committee shall be appointed in accordance with the Public Service 
Employment Act. 


(3) The Committee may, with the approval of the Treasury Board, 


(a) engage on a temporary basis the services of persons having technical or 
specialized knowledge of any matter relating to the work of the Committee 
to advise and assist the Committee in the exercise or performance of its 
powers, duties and functions under this Act; and 


(b) fix and pay the remuneration and expenses of persons engaged pursuant to 


paragraph (a). 


R.S., 1985, c. R-IO, s. 27; R.S., 1985, c. 8 (gnd Supp.), s. 16. 
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Duties 


28. (1) The Committee shall carry out such functions and duties as are assigned to it 


by this Act. 


(2) The Committee Chairman shall carry out such functions and duties as are 


assigned to the Committee Chairman by this Act. 


R.S., 1985, c. R-10, s. 28; R.S., 1985, c. 8 (2°4 Supp.), s. 16. 


Rules 


29. Subject to this Act, the Committee may make rules respecting 


30. 


(a) the sittings of the Committee; 

(b) the manner of dealing with matters and business before the Committee 
generally, including the practice and procedure before the Committee; 

(c) the apportionment of the work of the Committee among its members and 


the assignment of members to review grievances or cases referred to the 
Committee; and 
(d) the performance of the duties and functions of the Committee under this 


Act generally. 
R.S., 1985, c. R-IO, s. 29; R.S., 1985, c. 8 (2"d Supp.), s. 16. 
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The Committee Chairman shall, within three months after the end of each 
fiscal year, submit to the Minister a report of the activities of the Committee 
during that year and its recommendations, if any, and the Minister shall cause 
a copy of the report to be laid before each House of Parliament on any of the 
first fifteen days on which that House is sitting after the day the Minister 


receives it. 


R.S., 1985, c. R-I0, s. 30; R.S., 1985, c. 8 (24 Supp.), s. 16. 
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PART III 
GRIEVANCES 


Presentation of Grievances 


31. (1) Subject to subsections (2) and (3), where any member is aggrieved by any 
decision, act or omission in the administration of the affairs of the Force in 
respect of which no other process for redress is provided by this Act, the 
regulations or the Commissioner’s standing orders, the member is entitled to 
present the grievance in writing at each of the levels, up to and including the 


final level, in the grievance process provided for by this Part. 
(2) A grievance under this Part must be presented 


(a) at the initial level in the grievance process, within thirty days after the day 
on which the aggrieved member knew or reasonably ought to have known 


of the decision, act or omission giving rise to the grievance; and 


(b) at the second and any succeeding level in the grievance process, within 
fourteen days after the day the aggrieved member is served with the decision 


of the immediately preceding level in respect of the grievance. 


(3) No appointment by the Commissioner to a position prescribed pursuant to 


subsection (7) may be the subject of a grievance under this Part. 


(4) Subject to any limitations prescribed pursuant to paragraph 36(b), any 
member presenting a grievance shall be granted access to such written or 
documentary information under the control of the Force and relevant to 


the grievance as the member reasonably requires to properly present it. 


(5) No member shall be disciplined or otherwise penalized in relation to employ- 
ment or any term of employment in the Force for exercising the right under 


this Part to present a grievance. 


(6) As soon as possible after the presentation and consideration of a grievance at 
any level in the grievance process, the member constituting the level shall render 
a decision in writing as to the disposition of the grievance, including reasons 
for the decision, and serve the member presenting the grievance and, if the 
grievance has been referred to the Committee pursuant to section 33, the 


Committee Chairman with a copy of the decision. 


| 


(7) 


22° (1) 


(2) 


(3) 


Bs.) 
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The Governor in Council may make regulations prescribing for the purposes 
of subsection (3) any position in the Force that reports to the Commissioner 


either directly or through one other person. 


R.S.; 1985, c. R-I0, s. 31; R.S., 1985, c. 8 (2™4 Supp.), s. 16; 1994, c. 26, 
s. 63(F). 


The Commissioner constitutes the final level in the grievance process and the 
Commissioner’s decision in respect of any grievance is final and binding and, 
except for judicial review under the Federal Court Act, is not subject to appeal to 


or review by any court. 


The Commissioner is not bound to act on any findings or recommendations 
set out in a report with respect to a grievance referred to the Committee under 
section 33, but if the Commissioner does not so act, the Commissioner shall 
include in the decision on the disposition of the grievance the reasons for not 


so acting. 


Notwithstanding subsection (1), the Commissioner may rescind or amend 
the Commissioner’s decision in respect of a grievance under this Part on the 
presentation to the Commissioner of new facts or where, with respect to the 
finding of any fact or the interpretation of any law, the Commissioner deter- 


mines that an error was made in reaching the decision. 


R.S., 1985, c. R-IO, s. 32; R.S., 1985, c. 8 (24 Supp.), s. 16; 1990, c. 8, s. 65. 


Reference to Committee 


Before the Commissioner considers a grievance of a type prescribed pursuant 
to subsection (4), the Commissioner shall refer the grievance to the 


Committee. 


Notwithstanding subsection (1), a member presenting a grievance to the 
Commissioner may request the Commissioner not to refer the grievance to 
the Committee and, on such a request, the Commissioner may either not 
refer the grievance to the Committee or, if the Commissioner considers that 
a reference to the Committee is appropriate notwithstanding the request, 


refer the grievance to the Committee. 
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(2) Where the Commissioner refers a grievance to the Committee pursuant to 


this section, the Commissioner shall furnish the Committee Chairman with 


a copy of 


(a) the written submissions made at each level in the grievance process by the 
member presenting the grievance; 

(b) the decisions rendered at each level in the grievance process in respect of 
the grievance; and 

(c) the written or documentary information under the control of the Force 


and relevant to the grievance. 


(4) The Governor in Council may make regulations prescribing for the purposes 
of subsection (1) the types of grievances that are to be referred to the 


Committee. 


R.S., 1985, c. R-10, s. 33; R.S., 1985, c. 8 (274 Supp.), s. 16. 


34. (1) The Committee Chairman shall review every grievance referred to the 


Committee pursuant to section 33. 


(2) Where, after reviewing a grievance, the Committee Chairman is satisfied with 
the disposition of the grievance by the Force, the Committee Chairman shall 
prepare and send a report in writing to that effect to the Commissioner and 


the member presenting the grievance. 


(2) Where, after reviewing a grievance, the Committee Chairman is not satisfied 
with the disposition of the grievance by the Force or considers that further 


inquiry is warranted, the Committee Chairman may 


(a) prepare and send to the Commissioner and the member presenting the 
grievance a report in writing setting out such findings and recommenda- 


tions with respect to the grievance as the Committee Chairman sees fit; or 


(b) institute a hearing to inquire into the grievance. 


(4.) Where the Committee Chairman decides to institute a hearing to inquire into 
a grievance, the Committee Chairman shall assign the member or members of 
the Committee to conduct the hearing and shall send a notice in writing of the 


decision to the Commissioner and the member presenting the grievance. 


R.S., 1985, c. R-10, s. 34; R.S., 1985, c. 8 (274 Supp.), s. 16. 
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PART IV 
DISCIPLINE 


Appeal 


45.14. (1) Subject to this section, a party toa hearing before an adjudication board 


may appeal the decision of the board to the Commissioner in respect of 


(a) any finding by the board that an allegation of contravention of the 
Code of Conduct by the member is established or not established; or 


(b) any sanction imposed or action taken by the board in consequence 
of a finding by the board that an allegation referred to in paragraph (a) 
is established. 


(2) For the purposes of this section, any dismissal of an allegation by an adjudica- 
tion board pursuant to subsection 45.1(6) or on any other ground without a 
finding by the board that the allegation is established or not established is 
deemed to be a finding by the board that the allegation is not established. 


(3) An appeal lies to the Commissioner on any ground of appeal, except that 
an appeal lies to the Commissioner by an appropriate officer in respect of a 
sanction or an action referred to in paragraph (1) (b) only on the ground of 


appeal that the sanction or action is not one provided for by this Act. 


(4) No appeal may be instituted under this section after the expiration of 


fourteen days from the later of 


(a) the day the decision appealed from is rendered, if it is rendered in the 
presence of the party appealing, or the day a copy of the decision is 
served on the party appealing, if it is rendered in the absence of that 
party, and 

(b) if the party appealing requested a transcript pursuant to subsection 
45.13(2), the day the party receives the transcript. 


(5) An appeal to the Commissioner shall be instituted by filing with the 
Commissioner a statement of appeal in writing setting out the grounds on 


which the appeal is made and any submissions in respect thereof. 


(6) A party appealing a decision of an adjudication board to the Commissioner 


shall forthwith serve the other party with a copy of the statement of appeal. 
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(7) A party who is served with a copy of the statement of appeal under 
subsection (6) may, within fourteen days after the day the party is served 
with the statement, file with the Commissioner written submissions in reply, 


and if the party does so, the party shall forthwith serve a copy thereof on the 
party appealing. 
R.S., 1985, c. 8 (2™4 Supp.), s. 16. 


4.5.15. (1) Before the Commissioner considers an appeal under section 45.14, the 


Commissioner shall refer the case to the Committee. 


(2) Subsection (1) does not apply in respect of an appeal if each allegation that 
is subject of the appeal was found by the adjudication board to have been 
established and only one or more of the informal disciplinary actions 
referred to in paragraphs 41(1)(a) to (g) have been taken by the board in 


consequence of the finding. 


(3) Notwithstanding subsection (1), the member whose case is appealed to the 
Commissioner may request the Commissioner not to refer the case to the 
Committee and, on such a request, the Commissioner may either not 
refer the case to the Committee or, if the Commissioner considers that a 
reference to the Committee is appropriate notwithstanding the request, 


refer the case to the Committee. 


(4) Where the Commissioner refers a case to the Committee pursuant to this 
section, the Commissioner shall furnish the Committee Chairman with 


the materials referred to in paragraphs 45.16(1)(a) to (c). 


(5) Sections 34 and 35 apply, with such modifications as the circumstances 
require, with respect to a case referred to the Committee pursuant to this 
section as though the case were a grievance referred to the Committee 


pursuant to section 33. 


R.S., 1985, c. 8 (and Supp.), s. 16. 
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EXCERPT FROM THE RCMP REGULATIONS (1988) 


(Section 36: grievances that can be referred to the Committee) 


For the purposes of subsection 33(4) of the Act, the types of grievances that 
are to be referred to the External Review Committee of the Force are the 
following, namely, 

(a) the Force’s interpretation and application of government policies that 
apply to government departments and that have been made to apply to 
members; 

(b) the stoppage ofthe pay and allowances of members made pursuant to 
subsection 22(3) of the Act; 

(c) the Force’s interpretation and application of the Isolated Posts Directive; 

(d) the Force’s interpretation and application of the R.C.M.P. Relocation Directive; 
and 


(e) administrative discharge for grounds specified in paragraph 19(a), 


(f) or (i). 
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intro 


he RCMP External Review Committee is an independent agency charged 


with reviewing the files of members of the RCMP who feel they have been 
unfairly treated as a result of a decision rendered within the RCMP regarding a 


grievance or a serious disciplinary measure. The functions of the Committee are 


provided for in the Royal Canadian Mounted Police Act. in grievance matters, 


only certain specific questions may be referred to the Committee. However, as 


far as formal disciplinary measures are concerned, members always have the 


right to ask that their file be reviewed by the Committee if they are not in 


agreement with a decision resulting from the disciplinary process. Management 


also has a right of appeal in discipline cases. Grievances that may be the sub- 


ject of a reference to the Committee, as well as the appeal process in discipli- 


nary measures, are described in Appendix 1 of this annual report. 


The decision-making authority, in 
matters of serious discipline and 
grievances, rests with the Commissioner 
of the RCMP. He is not bound by the 
Committee’s conclusions; however, he 
must explain his decision should he 
disagree with the Committee’s recom- 


mendations in a specific case. 


The intervention of the Committee in 
this labour relations system promotes 
the transparency of the decision-making 
process in the RCMP as it ensures a 


neutral and impartial review of cases. 


In addition to reeommendations on 
specific cases, the Committee may make 
recommendations of a general nature 
on aspects relating to its mandate. 
Moreover, it can carry out research or 
consultations to promote discussion 
and consideration of important matters. 
In the exercise of its mandate, the 
Committee is supported by legal advi- 
sors who provide research and analysis 
to the Chair. Contact information is 


provided in Appendix 2. 
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Part | - The year in review 


FE” several years now, the number of cases referred to the Committee 


has been small but the questions that they raise are becoming increasingly 


complex. Admissibility of evidence, procedural fairness and credibility of 


witnesses were among the points raised before the Committee in matters heard 


during the year. 


In all, the Committee received 16 griev- 
ance files and 5 disciplinary appeals 
during 2001-2002. The Committee 
formulated conclusions and recom- 
mendation in 8 of the grievances and 
4 of the disciplinary appeal files. One 
of the grievances was returned to the 
RCMP because the Committee did not 
have jurisdiction over it. The other 
files were still outstanding before the 
Committee as of March 31, 2002. 


Other than the work of reviewing files, 
the Committee pursued exchanges 
with members of the RCMP on various 
issues of common interest. Committee 
staff met a working group charged with 
reviewing the process for presenting 
grievances within the RCMP and carried 
out discussions with the officer respon- 
sible for this project. Exchanges with 
managers regarding internal matters, 


discipline, organizational structure, the 


Canadian Labour Code and the strategic 
directions have also allowed Committee 
staff to better understand the current 
reality of the RCMP and to share with 
management the Committee's perspec- 


tive on these various issues. 


In addition, division staff relations 
representatives elected in 2001 met 
with the Committee Chair and the 
Executive Director fora presentation 
on the functions and the types of files 
which are reviewed by the Committee. 
Ad hoc discussions with division staff 
relations representatives have also 
promoted the exchange of information 
on various questions, principally on the 
matter of grievances. The Chair of the 
Committee also made a presentation 
to lawyers who represent the parties in 


disciplinary proceedings. 
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Matters heard by the Committee 

All the cases which have been finalized by the 
Committee during the year are summarized 
in the issues of Communiqué available on the 
Internet at http://www.erc-cee.gc.ca. 
Summaries of decisions rendered by the 
Commissioner of the RCMP can also be 


found there. 


At the beginning of the year, the Commis- 
sioner rendered his decision on two matters 
on which the Committee had given its 
recommendations in March 2001. The 
Commissioner, in each case, accepted the 


Committee’s reeommendations. 


In G-252, the case dealt with a member 
working as an investigator who considered __ 
that he was entitled to be paid the bilingualism 
bonus. He had asked that his position be 
recognized as providing bilingual service. 
However, a needs analysis by management 
determined that one of the four investigator 
positions where the member worked should 
be designated as bilingual, but not the latter’s 
position. The supervisor’s position was also 
designated bilingual. In his grievance, the 
member argued that he was required, in 
carrying out the functions of his position, to 
use both official languages and that the volume 
of work within the unit required that more 
than one position be bilingual. The adjudicator 
rejected the grievance, despite the recommen- 
dation of the Grievance Advisory Board 

(GAB) that the position be designated 
bilingual or that another study be carried 


out on the subject. 


The Committee proceeded to examine the 
arguments of the Grievor regarding how the 
position had been designated as requiring 

the use of French only. It concluded that the 
Grievor had not demonstrated that knowledge 
of English was necessary to carry out his 
functions. Moreover, although management's 
rationale may not have been clearly explained, 
it was not unreasonable. The Committee 
therefore recommended that the grievance 

be denied, while noting that the Grievor had 
the right to work only in French if his position 


was not designated bilingual. 


The second matter, cases G-256 to G-259, 
was a matter of four claims for meal expenses 
presented by three members who had trips of 
less than one day. They were asking for the full 
amount provided for in the Treasury Board 
Travel Directive. Management denied reimburse- 
ment of the amounts claimed, arguing that 
only actual expenditures could be reimbursed. 
In one case, the supervisor maintained that 
dinner claims should not exceed $15, an 
amount less than provided for in the Directive. 
The members submitted grievances but, at 


Level I, the grievances were denied. 


At Level IT, the Grievors argued that the 
Directive did not apply to members of the 
RCMP for trips of less than one day, referring 
to an earlier Committee decision and on an 
earlier Treasury Board directive dating from 
1971. The Committee reviewed the policies 
adopted by Treasury Board and concluded 
that the most recent Directive applied to 
members of the RCMP. The Directive must be 
applied uniformly throughout the RCMP and 
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it is the actual cost of the expenses that must 
be reimbursed, up to the maximum provided 
for in the Directive. However, the Committee 
did not accept the supervisor’s position that 
meal claims could be limited to $15. The 
Commissioner accepted the Committee’s 
recommendations and rejected the Grievors’ 
arguments concerning the lump sum 
amounts, while ordering that their actual costs 
be reimbursed. He also expressed his agree- 
ment that the supervisor had no authority to 


limit dinner claim reimbursement to $15. 


Disciplinary cases 

Four cases were finalized by the Committee 
this year dealing with disciplinary matters. In 
three of these cases, the alleged behaviours had 
occurred while the members in question were 
not on duty. In the fourth case, however, the 
member was subject to proceedings for certain 
behaviours while the member was on duty and 
had proceeded with the arrest of a motorist. 
The fact remains that, for a member of the 
RCMP, exemplary behaviour is expected at all 
times, both during and after working hours. 
This is particularly true where the use of 
firearms is concerned, which was a factor in 


files D-72 and D-73. 


In fact, in the first of these cases, this issue 
was a determining factor. The Chair of the 
Committee noted: [translation] “One fact 
alone was enough to convince me that the 

Appellant should not be able to keep a job 

where he is allowed to carry a firearm. This 
refers to an attempt in April 1998 to try to 


influence the behaviour of a 15-year-old 


adolescent, a member of his own family, by 


drawing his service weapon”. 


In file D-73, the member also used his 
firearm in inappropriate circumstances. Even 
though he was not on duty, he had given pur- 
suit to a vehicle which, according to him, was 
being driven in a dangerous manner. In try- 
ing to intercept this vehicle, he caused a traffic 
accident with another vehicle. He then got out 
of his own vehicle and drew his service weapon 
and pointed it at the vehicle he had initially 
pursued, which was escaping. This member 
had 21 years of service in the RCMP. This 
member had previously been reprimanded 
because of his quick temper. He had also been 
given several warnings about his demeanour 
towards the public. These prior incidents 
indicated that the member was not capable of 


controlling his temper in various situations. 


Ultimately, the use of his firearm was a critical 
factor. Commenting on the member’s lack of 
judgement, the Committee indicated as fol- 
lows: [translation] “While the appellant’s rep- 
resentative was doubtless not wrong to point 
out that there may be circumstances where a 
member would be justified in using his service 
weapon, even if he is not on duty, I believe it 
is important to examine the context in which 
the appellant intervened. He was not driving a 
police vehicle, he was not in uniform and he 
found himself in a place where another police 
force had jurisdiction”. The Committee 
recommended that the member be ordered to 


resign, which the Commissioner accepted. 
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In file D-74, the nature of the member’s mis- 
conduct pertained to inappropriate behaviour 
towards several women, including behaviour 
of a sexual nature. Four allegations were 
brought against the member, as a result of 
four separate incidents. An adjudication 
board concluded that three of the allegations 
had been established and it therefore ordered 
the member to resign. On appeal, it was 


argued that the sanction was too severe. 


During its review of the file, the Committee 
examined how the adjudication board had 
assessed the evidence. It criticized the board 
for drawing conclusions which were not sup- 
ported by the evidence, particularly regarding 
the temperament and the character of the 
Appellant as well as his credibility. The 
Committee agreed with the conclusion that 
the member had contravened the Code of 
Conduct but it found the sanction to be 
excessive. [he Committee criticized the 
adjudication board for failing to consider 
how similar cases had been addressed by other 
boards, despite the fact that the parties at the 
hearing had both presented arguments on 
that very point. Based on decisions which 
addressed similar misconduct, the Committee 
recommended a reprimand be imposed for 
each of the allegations as well as a forfeiture of 


ten days pay for one of the allegations. 


The Commissioner did not accept the 
Committee's recommendations. As far as the 
most serious allegation was concerned, he 
was of the opinion that it was a case where a 


demotion was appropriate. In his opinion, 


the member’s behaviour deserved “the 
strongest condemnation”. In addition toa 
demotion to the rank of corporal, the 
Commissioner recommended the transfer 


of the member and counselling. 


In the final disciplinary file reviewed by the 
Committee during the year (D-75), the 
appeal was lodged by the appropriate officer. 
In this matter, the adjudication board had 
concluded that it did not have jurisdiction to 
examine the allegations of misconduct because 
the disciplinary procedures had not been 
initiated during the one-year period provided 


for in s. 43(8) of the RCMP Act. The appeal was 


focussed mostly on this issue. 


At the heart of the matter was the question of 
knowing at what moment the divisional com- 
manding officer, who was the appropriate 
officer in this case, had been advised of the 
unacceptable actions of the member. Was it 
more than a year before the allegations were 
made on August 2, 2000? Among the factors 
that made this determination difficult was the 
fact that the appropriate officer had been 
absent from his position for a certain period 
of time, during which he had been replaced 
by another officer who had knowledge of the 
member’s actions. During the first level 
procedure, the adjudication board did not 
have the appropriate officer testify. According 
to the Committee, it was essential to hear 

the version of the principal person con- 
cerned. Thus, the Committee decided to 
order the holding of a hearing to hear the 


appropriate officer. 
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In the end, the Committee indicated that the 
evidence in fact did establish that at least four 
other members of the chain of command had 
received detailed information on this subject 
before the end of May 1999. Therefore, it 
recommended that the appeal be rejected 

and the Commissioner agreed with that course 


of action. 


In several disciplinary files, including some 
files heard this year, the issues of stress or per- 
sonal problems members were experiencing 
have been raised. This may be important in 
order to understand why misconduct occurs. 
It can also be considered in determining 


sanction. This issue is examined in Part II. 


Grievances concerning discharge 

for medical reasons 

Four grievances were referred to the 
Committee as a result of discharge proceed- 
ings on medical grounds. They involve cases 
G-261, G-266, G-267 and a fourth case still 
before the Committee as of March 31, 2002. 
In the first matter, the member’s medical 
profile indicated major restrictions, which 
led to a notice of Intention to Discharge 
against the member. A medical advisor 

then established that the member suffered 
from a “a physical condition that affected 
neuropsychological functioning” which 
prevented him from exercising the duties of a 
General Duty Constable. The member's 
dismissal was ordered, which led to his sub- 
mitting a grievance. The arbitrator at the 


first level denied the grievance because the 


member had presented no supporting 
grounds. The member then asked for a 
decision at the second level and his file was 
referred to the Committee. However, the 
member once again presented no arguments 
in favour of his appeal. The Committee 
therefore recommended that the grievance 
be denied, noting however that the member 
had never been advised of his right to be 
represented by a members’ representative, 
which the RCMP should have done. The 
Commissioner approved the Committee’s 
recommendations and ordered the Chief 
Human Resources Officer to ensure that 
members of the RCMP are advised in the 
future of their right to representation in cases 


of discharge for medical reasons. 


The two other cases involved entirely different 
sets of circumstances. Nonetheless, the 
Committee reached almost identical conclu- 
sions in both cases. The Committee noted 
that the ROMP had not taken into account 

the new case law from the Supreme Court of 
Canada in matters of accommodation and, 
consequently, it had not treated the members 
in question in a manner which conformed 

to its obligations. The Committee therefore 
recommended that the grievances be 

allowed. This subject is detailed in Part I] 

of this report. 


Annual Report 2001-2002 


Other grievances 

Five other grievances were referred to the 
Committee. One case (G-260) concerned a 
member on temporary duty who had initially 
been provided with a vehicle for commuting 
between his residence and his workplace. 
After a five-month period, the member 
started to use his own means of transporta- 
tion. However, several months later, he 
learned that other members had received a 
private vehicle allowance during the time they 
had been assigned to temporary duties. He 
claimed expenses for the use of his vehicle, 
which was denied. He therefore submitted 


a grievance. 


A Grievance Advisory Board (GAB) recom- 
mended that the grievance be denied because 
the Grievor did not seek approval from his 
supervisor to use his personal vehicle for 
reimbursable travel. The Level I adjudicator 
agreed that the member should be reimbursed 
his expenses, for one month only, because he 
had failed to obtain prior authorization for 


his expenses. 


The Committee was of the opinion that the 
location where the Grievor had been tem- 
porarily assigned was not merely a “point of 
call” for him, but that it had become his work- 
place once his assignment began. Therefore 
the costs could not be reimbursed. The 
Commissioner agreed with the Committee. 
The issue of preauthorization is often raised 
during various claims and this is dealt with in 


greater detail in Part II of this report. 


In file G-262, a member had volunteered to 
participate in a special program established in 
collaboration with the insurance corporation 
of a province to conduct additional roadside 
check stops. As this was considered overtime 
work, he sought reimbursement of his 
expenses to travel to and from his shifts. The 
Treasury Board Directive provides for such 
expenses to be paid when employees work 
overtime. The claim was denied and the 
member submitted a grievance. According to 
the member, he was entitled to a reimburse- 
ment because he was doing overtime work 
and Treasury Board policies provided for the 
reimbursement of transportation costs 
incurred to reach a workplace in such cases. 
A Grievance Advisory Board (GAB) recom- 
mended that the grievance be denied because 
the work was voluntary. The Level I adjudica- 
tor agreed with the GAB and the member 
pursued to Level II. 


For its part, the Committee was of the opinion 
that the grievance should be allowed. 
According to the Committee, members who 
volunteer for specific assignments do not 
renounce their entitlement to the allowances 
provided for by Treasury Board directives. 
Moreover, the Committee concluded that the 
member’s failure to obtain preauthorization 
for the use of his vehicle was irrelevant because 


it was an entitlement. 


The Commissioner disagreed with the 
Committee's recommendations. In his opin- 
ion, the issue to determine was if the member 


was required to perform the work in question. 
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The Commissioner said that the member was 
not required and that if there had been no 
volunteers for this type of work, the RCMP 
would simply not have assigned any resources 
to the special program. According to the 
Commissioner’s interpretation, Treasury 
Board policy does not apply in such circum- 


stances. He therefore denied the grievance. 


In another matter, G-263, the case involved a 
claim arising from the Temporary Dual 
Residence Assistance program (TDRA). The 
member had agreed to a transfer to a position 
located 550 kilometres from his residence but 
did not go there immediately, hoping to sell 
his residence. Having difficulties selling it at a 
good price, and dissatisfied with the amount 
offered as a result of the Guaranteed Home 
Sale Plan, he asked for his transfer date to be 
postponed on several occasions. Finally, he 
decided to go to his new position to avoid 
losing the promotion that went with it. At that 
time, he settled into temporary accommoda- 
tion and asked for compensation from the 
TDRA Program. His request was denied and 

he submitted a grievance which eventually 


reached second level. 


The Committee recommended that the griev- 
ance be denied because it believed, as did the 
Level I adjudicator, that the Grievor himself 
was responsible for the fact that he had to 
maintain two residences. The Committee 
noted that the TDRA is not designed to protect 
members of the ROMP from the fluctuations of 
the real estate market, but rather to assist them 


when family members cannot travel with them 


to the new position at the same time. The 
Commissioner agreed with the Committee's 


recommendations and denied the grievance. 


The other grievance cases (G-264 and G-265) 
dealt with claims for expenses, one for the 
maintenance of therapeutic equipment which 
had been paid for by the RCMP in the context 
of medical treatment for a member, the other 


for meal expenses. 


In the first case, the Committee noted that the 
grievance pertained to the policy on health 
and safety established by the Treasury Board 
and thus fell under the category described in 
s. 36 a) of the RCMP Act. As for the claim itself, 
the Committee was of the opinion that the 
RCMP was under no obligation to pay for the 
maintenance of the equipment in question, 
even if it had paid for the purchase costs. The 
denial of the grievance was therefore recom- 


mended, which the Commissioner supported. 


In the second case, the member was assigned 
to the protection of a foreign dignitary 

which required him to stay in a hotel room for 
several hours. He ordered his dinner from 
the hotel room service and claimed an amount 
that exceeded the maximum allowed in the 
Travel Directive by some $15. He was only reim- 
bursed the maximum allowed. His grievance 
on this subject was denied. At the second level, 
the member stated that he had to purchase 

a room service meal because the security work 
he was performing prevented him from 


leaving the hotel room. 
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The Committee recommended that the 
grievance be allowed because the meal was 
necessary and was not extravagant. Moreover, 
the member had a health condition requiring 
him to avoid menu items that were priced 


more cheaply. The Committee noted that the 


Directive allowed for exceptions to the 

rules for reimbursable meal rates and this 
case seemed to be an exceptional one. The 
Commissioner agreed with the Committee's 
recommendation, principally because of the 


member’s health condition. 
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Part 11 — Issues of particular | 


mong the questions dealt with by the Committee this year, several themes 


emerge which are noteworthy. This part presents three themes which 


were raised in various files, not only this year but also in previous years. These 


issues may make it possible to better understand the complexities that exist in 


the RCMP in the area of labour relations. 


Stress and other personal 
difficulties in disciplinary matters 
In the last few of years, stress was 
invoked in a variety of contexts as a 
mitigating factor before adjudication 
boards appointed under s.43 of the 
RCMP Act: for example, stress related to 
work, to marital problems, to various 
working conditions, such as being in an 
isolated post, or even stress resulting 
from proceedings before an adjudication 
board. Stress has also been recognized 
by labour adjudicators as a mitigating 
factor that can result in a reduced 
sanction for some employees. In _ 
Canadian Labour Arbitration, Brown and 
Beatty state that the sanction can be 
modified when an employee's miscon- 
duct is “the result of a reasonable and 
bona fide mistake, domestic and 
emotional problems, physical pain, a 
physical condition, the wrongful orders 
of a superior, alcoholism or extreme 


inebriation, or a gambling habit.” 


In D-72, the Committee noted that the 
adjudication board had to consider the 
evidence of an expert regarding stress. 
This expert established that the violence 
suffered by the member in his childhood 
and other violence he had witnessed in 
his family environment had contributed 
to him becoming a more violent indi- 
vidual. The Committee also noted that 
the stress of having to raise a child with 
a disability and another one who was 
delinquent could not have done other- 
wise but have had a profound effect on 
the member. However, the Committee 
noted that the allegations against the 
member were not isolated and included 
numerous acts of family violence. 
Taking that into consideration, the 
Committee recommended that the 


member be ordered to resign. 


In D-73, the Committee rejected the 
member’s argument that the miscon- 
duct was strictly the result of the stress 


that he was experiencing at the time. 


(eres 
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The Committee noted that the member’s own 
expert witness contradicted him on that point, 
attributing his behaviour in part to his attitude 
towards women. The Committee did point 
out, however, that the member’s lack of prior 
discipline over such a long period of service 
was probably a good indication that the inci- 
dents of misconduct were largely attributable 
to stress and the consumption of alcohol 


rather than to fundamental character flaws. 


Stress, along with other personal difficulties 
suffered by a member, can sometimes play a 
part in lessening the sanction imposed in cases 
of discipline. However, it is generally expected 
that members must take reasonable measures 
to alleviate their stress. If they fail to do so, 


they will be held to account for their actions: 


In a 1999 case (D-62), the member was the 
subject of three allegations of disgraceful con- 
duct regarding an incident in which he had 
allegedly driven while impaired, sought to flee 
a roadside police check, hit another vehicle, 
engaged in a high-speed chase and tried to 
run away on foot, before eventually stopping. 
He admitted to the particulars of two allega- 
tions. The adjudication board found those 
two allegations to have been established and 
ordered the member’s demotion. The 
Committee indicated that the strong medical 
evidence that was before the board established 
that the member’s misconduct, as well as his 
alcohol dependency, was largely attributable to 
Post-traumatic Stress Disorder (PTSD), from 
which he was suffering at the time of the 


misconduct. The expert evidence before the 


If 


adjudication board was also impressive in 
indicating a very positive prognosis for the 
member’s recovery from the alcoholism that 
was brought about by the PTSD. Three leading 
experts on PTSD provided evidence which 
established a clear linkage between the mem- 


ber’s actions and his suffering from PTSD. 


The Committee said in that case that the 
adjudication board should have considered 
this evidence in its assessment of the member’s 
judgment, leadership ability and other attributes. 
The Committee considered that the evidence 
provided assurances that no such misconduct 
could reasonably be expected to recur. In 
these circumstances, the Committee indicated 
that demotion was not appropriate. The 
Committee recommended that the appeal 

be allowed, and that the sanction be varied 

to include a forfeiture of ten days’ pay, 

a reprimand and recommendations for a 
transfer and continued counselling. The 
Commissioner, however, disagreed with the 


Committee and dismissed the appeal. 


In case D-67, the member admitted to the 
particulars of three allegations of disgraceful 
conduct arising out of one incident which 
included physical assaults against his girl- 
friend, uttering of a death threat and failing 
to properly secure and store a service revolver. 
The adjudication board found the three 
allegations to have been established. The 
Committee indicated that the board had failed 
to justify that the member’s evidence was not 
credible. The Committee found that, based 


on the evidence, the member’s behaviour was 
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out of character and that the member had a 
good rehabilitative potential. His misconduct 
appeared to have been directly influenced by 
alcohol and depression. In these circum- 
stances, the Committee was of the view that 
an order to resign was not an appropriate 
sanction and recommended that the appeal 
be allowed, and that the sanction be varied 

to include a forfeiture of ten days’ pay, a 
reprimand and continued professional coun- 
selling. The Commissioner did not agree and 
dismissed the appeal. The member sought 
judicial review of this decision in the Federal 


Court of Canada, but was unsuccessful. 


Then, in D-68, the member disputed an alle- 
gation that he had sexually assaulted a member 
of the public who had visited him at home. 
The member admitted that he had sex with the 
individual in question but maintained that 
the relationship was entirely consensual. The 
adjudication board found the allegation to 
have been established. One of the witnesses 
testified that aboriginal members serving 

in the North, such as the member, faced 
many stresses. In the view of the witness, the 
member had dealt with these stresses in a 
professional manner. An expert witness also 
testified as an expert in “work-related stress, family 
issues and personal problems” in support of the 
member. However, stress was not retained as a 
mitigating factor by the adjudication board. 
When the Committee reviewed the case, it did 
not find it necessary to consider the question 


of stress. 


Given the weaknesses in one of the testimony 
of an important witness, the Committee 
recommended that the appeal be allowed 
against the board’s finding that one allegation 
of misconduct was established. However, 

the Commissioner did not agree with the 
Committee and dismissed the appeal. The 
member applied for judicial review of that 
decision in the Federal Court of Canada. 


The matter has not yet been heard. 


Finally, in D-70, the member was the subject 
of four allegations of disgraceful conduct 
regarding incidents in which he had allegedly 
broken the front door of his girlfriend’s 
residence, entered and physically assaulted 
her, resisted arrest and breached the terms 
of his release from custody. The member 
testified that he could not remember the 
events that had occurred at the residence. 

He pleaded that he had been functioning as 
an automaton as a result of an adverse drug 
reaction. The board denied the member’s 


defense and found three allegations to have 


been established. 


In its review, the Committee first noted that 
the member bore the burden of proof to 
demonstrate that his actions were involuntary 
and not for the Force to prove intent. The 
Committee found that the board had properly 
assessed the expert evidence which established 
the member was suffering from PTSD, but that 
PTSD was not the sole cause of the member’s 


misconduct. 
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The Committee concluded that the board 

had made reasonable findings regarding the 
second expert witness. The Committee noted 
that while this expert had come to the conclu- 
sion that the member suffered an adverse 
reaction to the medication he was taking, his 
evidence did not establish that, on the night of 
the incidents, the member was unable to exer- 
cise any control over his actions as a result of 
the effect of his medication. The Committee 
recommended that the appeal be dismissed 


and the Commissioner agreed. 


In conclusion, it appears that stress can bea 
mitigating factor but that serious, convincing 
evidence will be needed to establish that the 
stress contributed to the behaviour and, 
equally important, that the member made 


serious efforts to manage the stress. 


Reimbursement of expenses 

and preauthorizations 

In many grievances referred to the Committee 
on matters relating to expense claims, manage- 
ment invoked the absence of preauthorization 
as the main reason for refusing to pay. 

Under s. 22 of the RCMP Act, ‘Treasury Board 
is responsible for establishing the pay and 
allowances to be remitted to members of the 
RCMP. [The RCMP must therefore ensure, in 
the settling of claims, that Treasury Board has 


granted the power to remit such an allowance. 


In addition to their regular pay, RCMP 
members may receive additional allowances 


in specific circumstances, such as overtime, 


travel on government business, relocation asa 
result of a transfer and special expenditures 
incurred as a result of filling a position in an 


isolated region. 


While the right to allowances arises from 
Treasury Board directives, the ROMP 
Administrative Manual reiterates these 
directives and establishes the claims procedure. 
Generally, one of the determining criteria 
that make the RCMP responsible for an expen- 
diture will be the preauthorization. In fact, 
when it is expressly stated in a directive that 
the member must obtain the authorization of 
a superior before incurring an expense, the 
RCMP could be justified in not reimbursing 
expenditures made in contravention of 

such a requirement, unless exceptional 


circumstances exist. 


Generally, working conditions are governed 
by the collective agreements applicable to each 
category of employee, with additional terms 
specified in the Public Service Terms and Conditions of 
Employment Regulations. As members of the RCMP 
are not governed by a collective agreement, it 
is this regulation which applies to members of 
the RCMP. For overtime allowances, the RCMP 
administrative policy essentially restates the 
provisions of this regulation, and, in particu- 
lar, stipulates that overtime hours will not 

be recognized as such unless the member is 
required to work after the hours of work 


recorded on his work schedule. 
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The words “be required to work” have been 
interpreted to include preauthorization by 
the employer to perform overtime work. 
However, the policy states that the preautho- 
rization must be obtained only to the 

extent possible, thereby making provision in 
exceptional cases for urgent situations or 
where it is impossible to obtain authorization 


before performing the duties. 


When the overtime has been authorized by the 
employer, a question may still arise regarding 
preauthorizations. For example, must the 
member who has to use his vehicle to travel to 
a workplace to perform overtime work ask for 
authorization in order to be reimbursed for 


his travel expenses? 


In G-262, the RCMP refused to reimburse a 
member such expenses, which had been 
incurred to commute between his residence 
and the designated workplace to perform 
overtime. In this matter, the Committee had 
recommended that the grievance be allowed 
because, in its opinion, the fact that the 
member had not obtained preauthorization 
was irrelevant. As the overtime had been 
approved, the only relevant consideration 
for the Committee was to determine if the 
member “is required to use a means of trans- 
portation other than normal and reasonable 
public transit or a means of transportation 
offered by the State”. However, nothing in the 


file mentioned the availability of such services. 


For his part, the ROMP Commissioner pointed 
out that the member volunteered to participate 
in a roadside check program, which meant 
that the member was not “required” to 
perform overtime and that, consequently, 


the Travel Directive did not apply. 


The requirement for preauthorization can be 
found in various RCMP policies. In fact, in the 
majority of cases, the policies state explicitly 
the necessity for the member to ask permis- 


sion before incurring any costs whatsoever. 


From 1999 to 2002, the Committee made 
recommendations in about 40 files for 
allowance claims. The requests for allowances 
dealt with claims for meal expenses, reim- 
bursement of travel expenses, costs linked to 
the use of a personal vehicle, costs associated 
with relocation after a transfer, legal fees for 
the sale of a house, rental costs, storage costs, 
bilingual bonus, legal aid costs and payment 
for stand-by hours. 


Several of these grievances raised the issue 

of preauthorization. In order to rule on the 
right of amember to reimbursement of 
allowances, the Committee had to determine 
on several occasions whether the member 

had for all intent and purpose received the 
required authorization before incurring an 
expense, thus committing the RCMP to assume 


responsibility for that cost. 
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The two areas in which claims for allowances 
which are the subject of grievances most often 
are: the costs associated with business travel 
and the relocation costs when a member is the 


subject of a transfer. 


Expenses relating to business travel 

Here as well, it is Treasury Board which has 
jurisdiction on the issue of allowances. The 
Travel Directive was adopted in 1969 and modi- 
fied several times since, most notably to adjust 
the compensation rates. Generally speaking, 

it provides that all business travel must be 
preauthorized, subject to certain exceptions. 
One of these exceptions can be found in s. I.1.6: 
Where preauthorization is not possible, 
owing, for example, to a change in itinerary 
enroute or emergency travel. In those circum- 
stances, the officers who would theoretically 
have preauthorized the business travel must 


determine if they will authorize it after the fact. 


In G-217, the member was a Divisional Staff 
Relations Representative (DsRR) who pres 
sented a request for reimbursement of travel 
expenses, as a result of travel outside his divi- 
sion to attend a meeting with his counterparts 
from other divisions. The reimbursement 
had been denied because he did not have his 
employer’s permission to travel since, at the 
time of the travel, he was the subject of a 
notice of suspension. According to the terms 
of this notice, he was forbidden to travel 


outside his assignment region. 


If 


In its review of the file, the Committee indi- 
cated that an employee could not normally 
travel without his employer’s permission. 
However, the Committee was of the opinion 
that this probably was an exceptional case since 
the member not only had the right but also 
the obligation to make the trip to participate 


in a meeting that was mandatory for DSRR’s. 


As far as the Commissioner was concerned, 
the fact that the member had been suspended 
from his duties as a member of the RCMP 
meant that he was not to attend any DSRR 
meetings. The Commissioner indicated that 
the suspension of duties also covered those 
duties normally carried out or which could 
normally be carried out by a member, includ- 
ing the DSRR functions. He therefore denied 


the grievance. 


In a matter heard this year, G-265, the mem- 
ber had claimed reimbursement for the cost 
of a meal while he was travelling on business 
(see Part I above). The member’s supervisor 
took the position that a preauthorization 


should have been obtained. 


Here, the Committee felt that the member 
had found himself in an exceptional situation 
and that, consequently, the total cost of his 
meal should be reimbursed. This is an 
instance where an exception should be made 
to the general rule. The Commissioner agreed 
to the reimbursement but only because of the 


member’s health condition. 
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Relocation expenses 

On April I, 1999, Treasury Board adopted a 
new directive intended to address all questions 
relating to the relocation of a person trans- 
ferred in the context of his work, a directive 
that applies to certain organizations on a test 
basis. This is known as the Integrated Relocation 
Program (IRP) and it applies to the RCMP. Prior 
to that date, the relocation allowances were 
regulated by the Treasury Board Relocation 
Directive, which was essentially replicated in the 


RCMP’s internal policies. 


The new directive applies to all persons who 
are authorized to move their household effects 
from one residence to another when their 
workplace is relocated more than 40 kilometres 
away. Consequently, as soon as a member is 
subject to a change of workplace and he is 
authorized to move, he can claim expenses 
resulting from his transfer. The issue of 
preauthorization has nonetheless been 

raised in several grievances brought before 


the Committee. 


In G-151, the Committee concluded in 1995 
that if expenses arise before the authorization 
has been granted, the ROMP has no obligation 
to reimburse them. Specifically, the Committee 
indicated that, according to the Directive, 
expenses incurred before the relocation is 
approved should not be authorized by the 
RCMP unless a subsequent approval has been 
given. In the case of the Grievor, the approval 
was never granted and it was therefore recom- 
mended that the grievance be denied. The 


Commissioner agreed. 


This year, in G-263, the member had agreed to 
a transfer to a position located 550 kilometres 
from his residence. Because he had not sold 
his house, the applicant asked for Temporary 
Dual Residence Assistance, which was refused. 
He submitted a grievance, which a GAB 
recommended be denied since the TDRA was 
only to be granted when an operational reason 
justifies the transfer of the member and, 
according to the GAB, there was no operational 


reason. The adjudicator denied the grievance. 


The Committee, for its part, concluded that 
the Relocation Directive which includes 
provisions related to the TDRA contains no 
requirement that there be an operational 
justification for the transfer. In addition, the 
member had been formally advised that he was 
being transferred to a new position and that 
the transfer had thus been authorized. The 
Committee concluded that the real issue was 
whether the member could have managed the 
situation in such a way as to avoid experiencing 
a financial loss. The Committee concluded 
that the member himself was responsible for 
the fact that he had to maintain two residences. 
The Committee also concluded that the 
member had been sufficiently indemnified by 
the payment of one month of TDRA. The 


Commissioner agreed and denied the grievance. 
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We can see that on matters of expense claims, 


preauthorizations may be a determining factor. 


In most cases, the guiding principle is that 
one must ask for such authorization in order 
to gain the right to claim reimbursement of 
expenses later incurred. It is thus preferable, 
when in doubt, to make every effort to seek 


such authorization. 


Discharge for medical reasons 

When, in the opinion of a designated officer, 
the ability of a member to continue to serve 
with the Force is impaired because of a dis- 
ability, a medical board is to be appointed for 
the purpose of determining the degree of the 
member’s impairment. The medical board 
consists of at least three medical practitioners; 
the member can nominate one physician to 
the board. The board reports its findings and 
recommendations to the appropriate officer 
(usually the Commanding Officer) and to 


the member. 


It is important to point out, however, that 
internal RCMP guidelines for the medical 
discharge process provide that the discharge 
will be a measure of last resort in human 
resource management. It is only when the 
member cannot meet the requirements of 
the job or of other available jobs within the 
member's relevant work category, or is 
unwilling to accept other available jobs for 
which the member is qualified, that the 


discharge process ensues. 


lp 


However, if a member is able to establish that 
the impairment which afflicts that member is 
considered to be a physical or mental disability, 
the Force has an obligation to demonstrate 
that it cannot reasonably accommodate that 
member’s disability. This obligation stems 
from provisions in the Canadian Human Rights Act 


and a recent decision of the Supreme Court 


of Canada: Meiorin. 


The Meiorin Decision 

This issue of discrimination in the employ- 
ment context was recently addressed by the 
Supreme Court of Canada in the “Meiorin” 
decision (Public Service Employee Relations Commission 
v. BOGSEU, [1999] 3 SCR 3). That decision 
set out criteria that employers must follow 

in order to establish that an employment 
standard is a Bona Fide Occupational 


Requirement or BFOR. 


Ms Meiorin was a forest firefighter employed 
by the government of British Columbia. She 
performed her duties well and received satis- 
factory performance evaluations. After three 
years on the job, she failed part of a test that 
had been implemented to measure the aerobic 
capacity of firefighters. The test had been 
devised following a recommendation made 

by government researchers, on the basis that 
forest firefighters should be in good physical 
shape in order to maintain their own safety 
and that of their colleagues. After Ms Meiorin 
failed part of this physical test, she was 
informed that she would be discharged from 
her position for failing to meet a legitimate 
occupational standard. This decision was 
challenged by her union, all the way to the 
Supreme Court of Canada. 
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In its analysis, the Court developed a three- 
part test that has now become the standard 
for such cases. In the first part of the test, 
the employer must show that it adopted the 
standard for a purpose rationally connected 
to the performance of the job. In assessing 
the rational connection, the employer has to 


provide three things: 


I. Evidence on the purpose of the challenged 
policy or standard. The Supreme Court 
indicated that the goal of employment poli- 
cies or standards is likely to fall into one or 
both of two general categories: safety or 
efficiency. In the case of the RCMP, the goal 
of the medical standard for members obvi- 


ously falls into both categories. 


2. Evidence that the requirements of the job 
are objective in nature. For the RCMP, it 
has been demonstrated in the past that 
the requirements of a member’s job are 


objective. 


3. Evidence that there is a rational connection 
between the general purpose identified in 
(1) and the objective requirements of the 
job identified in (2). If there is no connec- 
tion between the general purpose of the 
policy or standard and the specific tasks to 
be fulfilled, the policy or standard will fail 
at this point. It must be rational. This point 
requires to consider how the purpose of the 
policy or standard adopted relates to the 
“task properly required” to fulfil the job. 


In the second part of the test, the employer 
must establish that it adopted the particular 
standard in an honest and good faith belief 
that it was necessary to the fulfilment of that 
legitimate work-related purpose. At this step, 
questions can be asked about the development 
of the policy or standard: What were the cir- 
cumstances surrounding the adoption of the 
policy or standard? When was it created, by 
whom and why? What were the considerations 


underlying the development of the standard? 


The third and final element of the test requires 
the employer to demonstrate that it is impos- 
sible, without undue hardship, to accommodate 
an individual employee who is excluded by the 
standard because of the employee's condition. 
This is the most challenging part of the test 
and it places a significant onus on the employer, 
who must basically demonstrate the degree of 
hardship that would result from providing a 


job, inside the organization, for the employee. 


Here the Supreme Court explained that an 
occupational standard must accommodate 
factors relating to the unique capabilities and 
inherent worth and dignity of every individual, 
up to the point of undue hardship. In other 
words, the employer must focus on how an 
employee can continue to play a productive 
and meaningful role in the organization, not 
on why an employee is incapable of perform- 


ing to the ideal standard. 
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Some key questions that can be asked at this 
stage are: Did the employer look at alternative 
standards to get the job done? Is the standard 
properly designed in order to minimize the 
burden on those required to meet it? Does 
the standard itself provide for individual 
accommodation in some cases? Is it essential 
that all employees meet the occupational stan- 
dard for the employer to accomplish its goals? 
In that last instance, information about the 
treatment of other employees placed in simi- 
lar situations may be critical in establishing 
whether or not accommodation is possible. 
Indeed, if an employer has accommodated 
other employees in the past, it will be much 
more difficult to successfully argue that fur- 
ther accommodation is impossible. To that 
end, access to information held by the 


employer may be essential to the analysis. 


Again, the onus is on the employer to present 
evidence. The nature of the evidence must be 
serious and persuasive in nature. The evidence 
would usually be statistical, medical or presented 
by experts. The courts have said that evidence 
based on “common sense,” assumptions or 


impressions will not be sufficient. 


Finally, the employer must show what actions 
it took to try and accommodate the employee 
or, in the alternative, why it is simply not 
possible to accommodate the employee within 


the organization. 


What the third part of the test means 

in practice 

Employers now have more onerous obligations 
in trying to accommodate employees who 
suffer from a disability. Some authors believe 
that this requires employers to look at all the 
positions within their organization and try 

to adjust, adapt or modify existing positions 
for a disabled employee. If that is not an 
option, then the employer may have to create 


a new position. 


For the RCMP, there seem to be important 
consequences since existing Force policy does 
not reflect the criteria of the Meiorin deci- 
sion. In G-266 and G-267, the Committee 
Chair wrote that “the critical failing of the 
Force’s medical discharge process, as | see it, 
is that it is almost entirely focussed on deter- 
mining what are the duty restrictions stemming 
from a regular member's disability. Far too 
little attention is focussed on determining 
what are the duties that the member can still 
perform and whether, based on that informa- 
tion, it appears that the member could con- 
tinue to play a productive and meaningful role 


as a regular member of the RCMP.” 


In assessing whether or not an employer 
faces undue hardship, several factors can be 
considered. The Supreme Court, in other 
decisions, has indicated that issues such as 
financial cost, impact on employee morale, 
safety concerns and the size of the employer's 
organization are all relevant in making 


that assessment. 
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Financial cost can become an undue hardship, 
but only where the cost is so high that it 
threatens the employer's ability to function, 
for example because the accommodation 
would have a serious impact on financial 
viability or that it would fundamentally change 
the nature of the employer’s operations. 
Again, the burden here rests with the 
employer to prove that an analysis was done 


to quantify the costs of the accommodation. 


Impact on employee morale is a significant 
concern and can become an undue hardship 
in some instances. However, the Supreme 
Court has said that “It is a factor that must be 
applied with caution.” (Central Okanagan School 
District No. 23 v. Renaud [1992] 2 SCR 970). 

For example, if employees have stereotypical 
attitudes about whether a person with a 
disability can work alongside other employees, 
this will not be a relevant consideration. If 
accommodation causes serious disruption for 
established rights of other employees, say 
because of redefining of job duties or loss of 
seniority rights, then it is a factor that must 


be considered. 


Safety concerns are an important factor in the 
assessment. An accommodation that would 
jeopardize the safety of employees will often 
constitute undue hardship. But if only the 
safety of the employee in question is con- 
cerned, then the employer might have to assess 


the willingness of that employee to assume the 


risk to their own safety. In Bhinder v. Canadian 
National Railway Co. [1985] 2 SCR 561, the 
Supreme Court pointed out that “since no 
greater danger would be caused to others 
because of his non-compliance, any decision 
to accept greater risk should be left to Bhinder 
himself.” As well, the Ontario Human Rights 
Commission provides, in its Policy and Guidelines 
on Disability and the Duty to Accommodate, that 
“Where possible, persons with disabilities 
should be allowed to assume risk with dignity, 
subject to the undue hardship standard.” 
Thus, an employee who is willing to accept a 
certain measure of risk, in order to continue 
working, could be accommodated, particularly 
if there is no risk to the health or safety 


of others. 


The size of the employer’s operations is also a 
very important factor. Obviously, a very small 
employer has neither the resources nor the 
flexibility to make broad accommodations for 
employees. A large employer, on the other 
hand, usually has more flexibility in adjusting 
the job duties of positions, assigning work to 
different individuals, creating new positions 
in the organization or instituting new methods 


of operation. 


The courts have indicated that there are also 
other factors that can be considered in making 
an assessment of whether or not an employer 
is facing undue hardship in accommodating 
an employee. These include issues such as 


interchangeability of the workforce or limits 
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imposed by the employer’s facilities. The 
courts have said that there may well be other 
factors that an employer could invoke but, in 
all cases, it is up to the employer to demonstrate 
with convincing evidence that the hardship 
faced in accommodating an employee would 


be overbearing. 


lf 


Based on all the factors described, it seems 
certain that, as pointed out by the Committee 
in G-266 and G-267, the Force will have 

“to be willing to make compromises when it 
undertakes efforts to accommodate disabled 
members, which may result in situations that 
may be less than desirable from the organiza- 


tion’s standpoint. 4 
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MANDATE AND HISTORY OF THE COMMITTEE 


| = in early 1987, the Committee was one of two entities created as 


civilian oversight agencies for the RCMP. The other being the Commission 


for Public Complaints Against the RCMP. The first Chair of the Committee 
was the Honourable Mr. Justice René Marin, who from 1974 to 1976 had 


chaired the Commission of Inquiry relating to Public Complaints, Internal 


Discipline and Grievance Procedure within the Royal Canadian Mounted Police. 
In 1992, the Vice-Chair, F. Jennifer Lynch, Q.C., became Acting Chair of the 
Committee, a position which she held until 1998. Philippe Rabot then assumed 


the position on an acting basis and, on July 16, 2001, he was appointed Chair 


of the Committee. 


The RCMP External Review Committee 
is an independent, neutral agency 
established under the Royal Canadian 
Mounted Police Act. Its main mandate is to 
provide recommendations to the RCMP 
Commissioner concerning Level II 
grievances, appeals against disciplinary 
measures imposed by adjudication 
boards, and appeals of discharge and 
demotion decisions. If the Commissioner 
does not accept the recommendations 
of the Committee, reasons must 


be provided. 


Under the RCMP Act, the RCMP 
Commissioner refers all appeals of 
formal discipline and all discharge and 
demotion appeals to the Committee 
unless the member of the RCMP requests 
that the matter not be referred. In 
addition, pursuant to section 33 of the 
RCMP Act, the RCMP Commissioner 
refers certain types of grievances to 

the Committee in accordance with 
regulations made by the Governor in 
Council. Section 36 of the RCMP 


Regulations specifies the grievances which 


l| 
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the RCMP Commissioner must refer to the 
Committee. [These are grievances respecting: 
a) the Force’s interpretation and application 
of government policies that apply to govern- 
ment departments and that have been made 
to apply to members; b) the stoppage of 

pay and allowances of members made pur- 
suant to subsection 22(3) of the RCMP Act; 

c) the Force’s interpretation and application 
of the Isolated Posts Directive; d) the Force's 
interpretation and application of the RCMP 
Relocation Directive; e) administrative discharge 
on the grounds of physical or mental 
disability, abandonment of post, or 


irregular appointment. 


The Committee Chair can dispose of matters 
referred to the Committee either on the basis 
of the material in the record or following a 
hearing. In conducting its review of matters 
referred to it, the Committee attempts to 
achieve a balance amongst the many complex 
and different interests involved while ensuring 
that the principles of administrative and 
labour law are respected and the remedial 
approach indicated by the RCMP Act is followed. 
In each case, the Committee must consider 
the public interest and ensure that members 
of the RCMP are treated in a fair and 


equitable manner. 
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STEPS IN THE DISCIPLINARY 
AND GRIEVANCE PROCESSES 


Disciplinary Process 


Adjudication Board (Level I) 

The “Appropriate Officer” is responsible 
under the RCMP Act for initiating a hearing 
before an Adjudication Board when he or she 
believes that a member has contravened the 
Code of Conduct and that formal disciplinary 
action is warranted. The Board is composed of 
three officers, one of whom must be a graduate 
from a law school recognized by the law society 
of any province. Formal disciplinary action is 
warranted when the alleged contravention is 
serious in nature and informal action (such as 
training, counseling, transfer, closer supervi- 


sion) would constitute an insufficient remedy. 


When a matter is referred to the Board, it 
holds a hearing to inquire whether the events 
in fact occurred and if the allegations are 
proven. If they are, the Board then determines 


the appropriate sanction. 
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Commissioner and Intervention 

of the External Review Committee 
(Level II) 

If the member or the Appropriate Officer 
is dissatisfied with the decision of the 
Adjudication Board, either may appeal the 


decision to the Commissioner (Level II). 


Prior to making a decision, the Commissioner 
is required to refer the matter to the Committee, 
which studies the case and makes findings and 
recommendations. The Commissioner is not 
bound by the recommendations; however, if 
he rejects them, he must provide reasons as 
required by subsection 32(2) of the RCMP Act 
(see Appendix 3). 


Grievance Process 


Grievance Advisory Board and Adjudicator 
(Level I) 

Section 36 of the RCMP Act gives the 
Commissioner the authority to adopt rules 
regarding grievance presentation and con- 
sideration. The Grievance Advisory Board 
(GAB) is created pursuant to these rules or 


Standing Orders. 


When a member of the RCMP is aggrieved, 
they can present a grievance, under certain 
conditions, by following a prescribed proce- 
dure. This includes specified time limitations. 
An Adjudicator is then seized with the griev- 


ance. They must decide if the grievance is valid 


and whether or not to convene a GAB, in 
accordance with subsection 12(2) of the 
Commissioner’s Standing Orders (Grievances), 1990. 
The Adjudicator will not convene a GAB if: 


I. the member was not aggrieved (subsection 
31(1) of the RCMP Act) and the grievance was 
not presented within 30 days of the inci- 


dent giving rise to the grievance (subsection 


31(2)(a) of the RCMP Act, see Appendix 3); 


2. the subject of the grievance is a position 
expressly excluded from the grievance 
process (subsections 31(3) and 31(7) of the 
RCMP Act, see Appendix 3); 


3. the subject of the grievance is a job 
opportunity bulletin; 


4. the grievance shall be allowed; or 


5. a request from the grieving member not to 


convene a GAB should be granted. 


Otherwise, the Adjudicator convenes a GAB 
and appoints two officers and one Division 
Staff Relations Representative (psRR). The 
GAB convenes to consider the member's griev- 
ance and then presents its findings and rec- 
ommendations. The Adjudicator then renders 
a decision, without being bound by the GAB’s 


findings and recommendations. 
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Commissioner and Intervention of the 
External Review Committee (Level II) 

A member who is not satisfied with the 
decision of the Arbitrator can ask that his 
grievance be referred to Level II. For subject 
matters defined in section 36 of the Regulations, 
the Commissioner constitutes Level II. Prior 
to making a decision, he must refer the file to 
the Committee. Again, the findings and 
recommendations of the Committee are not 


binding on the Commissioner but, if he 


rejects them, he must provide written reasons. 


i 


Intervention of the Federal Court 

of Canada 

The Commissioner of the RCMP is an agent 
created by a federally enacted statute and, as 
such, falls under the jurisdiction of the 
Federal Court pursuant to the Federal Court Act. 
If a member of the RCMP is dissatisfied with 

a final ruling of the Commissioner, that 
member may apply to the Federal Court 


(Trial Division) for a review of the decision. 
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The Committee and its staff 
Philippe Rabot 
Chair 


Norman Sabourin 


Executive Director and Senior Counsel 


Odette Lalumiére 
Legal Counsel 


Madeleine Riou 
Legal Counsel 


Lorraine Grandmaitre 


Office Manager 


Joanne Binette 
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Address 
The Committee’s offices are located in Ottawa, although the Committee can hold 


hearings elsewhere as required. The Committee’s address is as follows: 


P.O. Box 1159, Stn. B 
Ottawa, Ontario 


KIP 5R2 

Telephone: (613) 998-2134 
Fax: (613) 990-8969 
E-mail: org@erc-cee.gc.ca 


The Committee’s publications are available on its Internet site: 


WWW.erc-cee.gc.ca 
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LEGISLATIVE PROVISIONS 
(extracted from the RCMP Act) 


PART 


ROYAL CANADIAN MOUNTED POLICE 
EXTERNAL REVIEW COMMITTEE 


Establishment and Organization of Committee 


25. (1) There is hereby established a committee, to be known as the Royal Canadian 
Mounted Police External Review Committee, consisting of a Chairman, a 
Vice-Chairman and not more than three other members, to be appointed by 


order of the Governor in Council. 


(2) The Committee Chairman is a full-time member of the Committee and 
the other members may be appointed as full-time or part-time members of 


the Committee. 

(3) Each member of the Committee shall be appointed to hold office during good 
behaviour for a term not exceeding five years but may be removed for cause at any 
time by order of the Governor in Council. 

(4) A member of the Committee is eligible for re-appointment on the expiration of 
the member’s term of office. 

(5) No member of the Force is eligible to be appointed or to continue as a member of 
the Committee. 

(6) Each full-time member of the Committee is entitled to be paid such salary in 
connection with the work of the Committee as may be approved by order of 
the Governor in Council. 

(7) Each part-time member of the Committee is entitled to be paid such fees in 
connection with the work of the Committee as may be approved by order 


of the Governor in Council. 
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(8) Each member of the Committee is entitled to be paid reasonable travel and living expenses 
incurred by the member while absent from the member’s ordinary place of residence in connection 


with the work of the Committee 


(9) The full-time members of the Committee are deemed to be employed in the Public Service for 
the purposes of the Public Service Superannuation Act and to be employed in the public service of 
Canada for the purposes of the Government Employees Compensation Act and any regulations made under 


section 9 of the Aeronautics Act. 


RS 1008 CR 10,5 25; RS 1985, © ON Supp CIO 


26. (1) The Committee Chairman is the chief executive officer of the Committee and has supervision 


over and direction of the work and staff of the Committee. 


(2) In the event of the absence or incapacity of the Committee Chairman or if the office of 
Committee Chairman is vacant, the Minister may authorize the Vice-Chairman to exercise the 


powers and perform the duties and functions of the Committee Chairman. 


(3) The Committee Chairman may delegate to the Vice-Chairman any of the Committee 
Chairman’s powers, duties or functions under this Act, except the power to delegate under this 


subsection and the duty under section 30. 


R.S., 1985,c.R-10,s5.20; RS, 1985, c; 6 (294 Supp.)1s 10. 


27. (1) The head office of the Committee shall be at such place in Canada as the Governor in Council 
may, by order, designate. 


(2) Such officers and employees as are necessary for the proper conduct of the work of the 
Committee shall be appointed in accordance with the Public Service Employment Act. 
(2) The Committee may, with the approval of the Treasury Board, 


(a) engage on a temporary basis the services of persons having technical or specialized knowledge 
of any matter relating to the work of the Committee to advise and assist the Committee in the 


exercise or performance of its powers, duties and functions under this Act; and 


(b) fix and pay the remuneration and expenses of persons engaged pursuant to paragraph (a). 


RS 1905 nc RO SD 70R 5.) 1905, 510" Suppl 10. 
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Duties 


28. (1) The Committee shall carry out such functions and duties as are assigned to it by this Act. 


(2) The Committee Chairman shall carry out such functions and duties as are assigned to the 


Committee Chairman by this Act. 


PE 19O5, CR TO, 20; R.S:, 1985, cS ("4 Supp), s-16. 


Rules 


29. Subject to this Act, the Committee may make rules respecting 
(a) the sittings of the Committee; 


(b) the manner of dealing with matters and business before the Committee generally, including 


the practice and procedure before the Committee; 


(c) the apportionment of the work of the Committee among its members and the assignment of 


members to review grievances or cases referred to the Committee; and 


(d) the performance of the duties and functions of the Committee under this Act generally. 


Rist, 1905, € R=10, s. 29; RS, 1985, c. 0 (294 Supp,), s. 16. 


Annual Report 


30. The Committee Chairman shall, within three months after the end of each fiscal year, submit to 
the Minister a report of the activities of the Committee during that year and its recommendations, if 
any, and the Minister shall cause a copy of the report to be laid before each House of Parliament 


on any of the first fifteen days on which that House is sitting after the day the Minister receives it. 


R.S., 1985, c. R-IO, s. 30; R.S., 1985, c. 8 (274 Supp.), s. 16. 
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PART III 
GRIEVANCES 


Presentation of Grievances 


21 (00) Subject to subsections (2) and (3), where any member is agerieved by any decision, act or omission 


il 


(2) 


(3) 


(4) 


(5) 


(6) 


in the administration of the affairs of the Force in respect of which no other process for redress 
is provided by this Act, the regulations or the Commissioner’s standing orders, the member is 
entitled to present the grievance in writing at each of the levels, up to and including the final 


level, in the grievance process provided for by this Part. 
A grievance under this Part must be presented 


(a) at the initial level in the grievance process, within thirty days after the day on which the 
aggrieved member knew or reasonably ought to have known of the decision, act or omission 
giving rise to the grievance; and 

(b) at the second and any succeeding level in the grievance process, within fourteen days after the 
day the aggrieved member is served with the decision of the immediately preceding level in 


respect of the grievance. 


No appointment by the Commissioner to a position prescribed pursuant to subsection (7) may be 


the subject of a grievance under this Part. 


Subject to any limitations prescribed pursuant to paragraph 36(b), any member presenting a 
grievance shall be granted access to such written or documentary information under the 
control of the Force and relevant to the grievance as the member reasonably requires to properly 


present hee 


No member shall be disciplined or otherwise penalized in relation to employment or any term of 


employment in the Force for exercising the right under this Part to present a grievance. 


As soon as possible after the presentation and consideration of a grievance at any level in the 
grievance process, the member constituting the level shall render a decision in writing as to the 
disposition of the grievance, including reasons for the decision, and serve the member present- 
ing the grievance and, if the grievance has been referred to the Committee pursuant to section 


33, the Committee Chairman with a copy of the decision. 


(7) 


32. (1) 


Royal Canadian Mounted Police External Review Committee 


The Governor in Council may make regulations prescribing for the purposes of subsection (2) 
any position in the Force that reports to the Commissioner either directly or through one 


other person. 


RS 1965, ¢. R-I0, s. 31; R.S., 1985, c. 8 (2™4 Supp.), s. 16; 1994, c. 26,8. 63(F). 


The Commissioner constitutes the final level in the grievance process and the Commissioner’s 
decision in respect of any grievance is final and binding and, except for judicial review under the 


Federal Court Act, is not subject to appeal to or review by any court. 


(2) The Commissioner is not bound to act on any findings or recommendations set out in a report 


(3) 


Ba» (1) 


(2) 


with respect to a grievance referred to the Committee under section 33, but if the Commissioner 
does not so act, the Commissioner shall include in the decision on the disposition of the grievance 


the reasons for not so acting. 


Notwithstanding subsection (1), the Commissioner may rescind or amend the Commissioner’s 
decision in respect of a grievance under this Part on the presentation to the Commissioner of 
new facts or where, with respect to the finding of any fact or the interpretation of any law, the 


Commissioner determines that an error was made in reaching the decision. 


Pus 1005) CR 10,5 32; RS, 1985, c.'8)(O24 Supp.), s 10, 1990, c) 05105: 


Reference to Committee 


Before the Commissioner considers a grievance of a type prescribed pursuant to subsection (4), 


the Commissioner shall refer the grievance to the Committee. 


Notwithstanding subsection (1), a member presenting a grievance to the Commissioner may 
request the Commissioner not to refer the grievance to the Committee and, on such a request, 
the Commissioner may either not refer the grievance to the Committee or, if the Commissioner 
considers that a reference to the Committee is appropriate notwithstanding the request, 


refer the grievance to the Committee. 
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(3) Where the Commissioner refers a grievance to the Committee pursuant to this section, the 


Commissioner shall furnish the Committee Chairman with a copy of 

(a) the written submissions made at each level in the grievance process by the member presenting 
the grievance; 

(b) the decisions rendered at each level in the grievance process in respect of the grievance; and 

(c) the written or documentary information under the control of the Force and relevant to the 


grievance. 


(4.) The Governor in Council may make regulations prescribing for the purposes of subsection (1) 


the types of grievances that are to be referred to the Committee. 


RS 1985 © R 10 5. 33; Riss, 1955,c. 6 (25° Supp.), s: LO. 


34. (1) The Committee Chairman shall review every grievance referred to the Committee pursuant to 


section 33. 


(2) Where, after reviewing a grievance, the Committee Chairman is satisfied with the disposition of 
the grievance by the Force, the Committee Chairman shall prepare and send a report in writing 


to that effect to the Commissioner and the member presenting the grievance. 


(3) Where, after reviewing a grievance, the Committee Chairman is not satisfied with the disposition 
of the grievance by the Force or considers that further inquiry is warranted, the Committee 


Chairman may 


(a) prepare and send to the Commissioner and the member presenting the grievance a report in 
writing setting out such findings and recommendations with respect to the grievance as the 


Committee Chairman sees fit; or 


(b) institute a hearing to inquire into the grievance. 


(4) Where the Committee Chairman decides to institute a hearing to inquire into a grievance, the 
Committee Chairman shall assign the member or members of the Committee to conduct the 


hearing and shall send a notice in writing of the decision to the Commissioner and the member 


presenting the grievance. 


R.S., 1985, c. R-10, s. 34; R.S., 1985, c. 8 (224 Supp-), s. 16. 
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PART IV 
DISCIPLINE 


Appeal 


45.14. (1) Subject to this section, a party toa hearing before an adjudication board may appeal the 


decision of the board to the Commissioner in respect of 


(a) any finding by the board that an allegation of contravention of the Code of Conduct by 


the member is established or not established; or 


(b) any sanction imposed or action taken by the board in consequence of a finding by the 


board that an allegation referred to in paragraph (a) is established. 


(2) For the purposes of this section, any dismissal of an allegation by an adjudication board pursuant 
to subsection 45.1(6) or on any other ground without a finding by the board that the allegation 
is established or not established is deemed to be a finding by the board that the allegation is 
not established. 


(3) An appeal lies to the Commissioner on any ground of appeal, except that an appeal lies to the 
Commissioner by an appropriate officer in respect of a sanction or an action referred to in 


paragraph (1)(b) only on the ground of appeal that the sanction or action is not one provided 
for by this Act. 


(4) No appeal may be instituted under this section after the expiration of fourteen days from the 


later of 


(a) the day the decision appealed from is rendered, if it is rendered in the presence of the 
party appealing, or the day a copy of the decision is served on the party appealing, if it is 
rendered in the absence of that party, and 

(b) if the party appealing requested a transcript pursuant to subsection 45.13(2), the day the 


party receives the transcript. 


(5) An appeal to the Commissioner shall be instituted by filing with the Commissioner a statement 
of appeal in writing setting out the grounds on which the appeal is made and any submissions 


in respect thereof. 


(6) A party appealing a decision of an adjudication board to the Commissioner shall forthwith 
serve the other party with a copy of the statement of appeal. 


(7) A party who is served with a copy of the statement of appeal under subsection (6) may, within 
fourteen days after the day the party is served with the statement, file with the Commissioner 
written submissions in reply, and if the party does so, the party shall forthwith serve a copy 


thereof on the party appealing. 
R.S., 1985, c. 8 (274 Supp.), s. 16. 
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45.15. (1) Before the Commissioner considers an appeal under section 45.14, the Commissioner shall 


36. 


dl 


(2) 


(3) 


(4) 


(5) 


refer the case to the Committee. 


Subsection (1) does not apply in respect of an appeal if each allegation that is subject of the 
appeal was found by the adjudication board to have been established and only one or more of 
the informal disciplinary actions referred to in paragraphs AI) (a) to (g) have been taken by 


the board in consequence of the finding. 


Notwithstanding subsection (1), the member whose case is appealed to the Commissioner 
may request the Commissioner not to refer the case to the Committee and, on such a request, 
the Commissioner may either not refer the case to the Committee or, if the Commissioner 
considers that a reference to the Committee is appropriate notwithstanding the request, refer 


the case to the Committee. 


Where the Commissioner refers a case to the Committee pursuant to this section, the 
Commissioner shall furnish the Committee Chairman with the materials referred to in 


paragraphs 4.5.16(1)(a) to (c). 


Sections 34 and 35 apply, with such modifications as the circumstances require, with 
respect to a case referred to the Committee pursuant to this section as though the case were a 


grievance referred to the Committee pursuant to section 33. 


RSs 10905, 6.0 (gnd Supp.), s. 16. 


EXCERPT FROM THE RCMP REGULATIONS (1988) 


(Section 36: grievances that can be referred to the Committee) 


For the purposes of subsection 33(4) of the Act, the types of grievances that are to be referred to 


the External Review Committee of the Force are the following, namely, 


(a) 


(b) 


(c) 
(d) 
(e) 


the Force’s interpretation and application of government policies that apply to government 


departments and that have been made to apply to members; 


the stoppage ofthe pay and allowances of members made pursuant to subsection 22(3) of 


the Act; 
the Force’s interpretation and application of the Isolated Posts Directive; 
the Force’s interpretation and application of the R.C.M.P. Relocation Directive; and 


administrative discharge for grounds specified in paragraph 19(a), (f) or Ce 
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MESSAGE FROM THE CHAIR 


7 Be RCMP External Review Committee (the “Committee”) is a small and vital 
independent agency within the federal government. It came into operation 16 years 
ago and has the mandate to independently and impartially review specific issues that 
arise in the course of grievance, disciplinary and discharge and demotion proceedings 


within the Royal Canadian Mounted Police. 


The RCMP provides federal policing services 
and policing services under contract to 
eight provinces and all three territories 

as well as hundreds of municipalities and 
First Nations communities across Canada. 
The total complement of the Force as of 
January I, 2004, is 22,239, which includes 
2,585 civilian members, 15,653 regular 
members, and 4,001 public servants. The 
RCMP regular and civilian members are 
not unionized and do not negotiate their 
conditions of employment. Nonetheless, 
the Committee fulfills the role of providing 
an oversight mechanism with regard to 
labour relations issues so that RCMP mem- 
bers have access to redress mechanisms that 
are somewhat comparable to those available 


to unionized public servants. 


The Committee is authorized to review 
certain categories of RCMP grievances, 
particularly those which pertain to the 
application of Treasury Board directives. 
It also hears appeals of decisions made by 
RCMP adjudication boards concerning 
alleged transgressions of the Code of Conduct 
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by RCMP members. Many of these appeals 
pertain to cases where a member’s continued 
employment with the Force is at stake. As 
well, the Committee can be called upon 

to hear appeals of RCMP discharge and 
demotion boards. These are cases where 
the competency or capacity of a member 
to perform assigned duties is called into 
question. The Committee’s findings on 
each case referred to it are not binding. 
The Commissioner of the RCMP has the 
final word; however, if he disagrees with 
the Committee's recommendations, he is 
required by the RCMP Act to provide written 
reasons. The sufficiency of such reasons is 
one of the issues that may be addressed in 
an application to review the Commissioner's 
decision to the Federal Court of Canada. 
There have been two instances in recent 
years where the Court has referred to the 
quality of the reasons given as the basis for 
overturning the Commissioner's decision. 
On other occasions, the Court concluded 
that the reasons were sufficient and there- 


fore declined to set aside the decision. 


Since the time of my initial appointment 
to the Committee in 1998, it has been 
most apparent that a growing proportion 
of the caseload pertains to disciplinary 
and discharge matters. As well, grievances 
continue to be a significant element in 
the Committee’s work. It has proven to be 
more of a challenge that I would have liked 
to complete the review of cases within a 
reasonable time frame. Nonetheless, I am 
determined to continue to make improve- 


ments in that regard. 


The role of the Committee itself is evolving 
as well. The Committee’s staff is increasingly 
being called upon to provide to Force 
management and its members training and 
guidance on such issues as the implementa- 
tion of a new grievance process, information 
as to how specific issues have been addressed 
by the Committee and explanations of 
applicable legal principles regarding specific 


labour relations issues. 


This Annual Report for the year 2003-2004 
highlights some of the more significant 
issues that the Committee has recently 
addressed as well as Federal Court decisions 
handed down during the year on matters 
that were once before the Committee. 

It complements the extensive information 
that is available on our website at 
www.erc-cee.gc.ca and in our quarterly 
publication entitled “Communiqué” which 


is also available on our web site. 


ROYAL CANADIAN MOUNTED POLICE EXTERNAL REVIEW COMMITTEE 


a teem OOUCTON 


TS. Committee is guided by two strategic objectives. Firstly, the Committee ensures 
that the review which it conducts of every grievance, disciplinary appeal and appeal 
of a decision from a discharge and demotion board is thorough, well-reasoned and 
susceptible of withstanding challenge upon judicial review. The second strategic 
objective is that the Committee aims to positively influence the manner in which labour 
relations issues are addressed within the RCMP. Fulfilling the first objective is the primary 


and more time-consuming commitment. 


The Communiqué is the Committee's window 
on the world. It provides timely information 
about recent findings and recommendations 
from the Committee, recent decisions from 
the Commissioner on cases which were the 
subject of Committee findings and recom- 
mendations, recent court decisions that 
pertain to RCMP labour relation issues and 


articles written by the Committee’s legal 
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counsel on various topics that will be of 
interest to RCMP members and managers 
who require information regarding their 
rights and responsibilities insofar as concerns 
the management of employee-employer 
relations. The Communiqué is distributed free 
of charge to the RCMP detachments across 


Canada and is also posted on our web site. 


PART Il — THE COMMITTEE'S JURISDICTION 


he Committee is a quasi-judicial tribunal established by the RCMP Act, whose 

members are appointed by the Governor in Council for a term not exceeding five 
years. At present, the Committee has only one member, Philippe Rabot, who is also its 
Chair and Chief Executive Officer. The Committee is a recommendation -making body 
only. Decisions on all matters referred to the Committee remain within the exclusive 
purview of the Commissioner of the RCMP. However, those decisions are themselves 
subject to review by the Federal Court of Canada. 


Disciplinary appeals 

Part IV of the RCMP Act indicates that ROMP 
members are subject to a Code of Conduct and 
will be held accountable for not adhering 

to it. Violations of the Code can be addressed 
through informal measures imposed by their 
immediate supervisor. In the case of more 
serious transgressions, the commanding 
officer of the division where the member is 
posted may refer the matter to an adjudication 
board (the “Board”), consisting of three 
officers of the RCMP, who will determine if 
the member has indeed violated the Code of 
Conduct. The commanding officer is required 
to describe the allegation(s) against the 
member in a Notice of Hearing that will 
contain sufficient detail to permit the mem- 
ber to adequately prepare a defence. The 
Board will initially conduct a hearing to 
determine if any allegation is established on 


a balance of probabilities. If an allegation is 


found to have been established, the Board 
will also conduct a hearing to determine 
what sanction is appropriate, bearing in mind 
all of the relevant circumstances, such as past 
disciplinary misconduct by the member or 


any other mitigating or aggravating factors. 


The Board’s decision can be appealed to the 
Commissioner of the RCMP. The majority 
of appeals to date have concerned cases 
where the Board ordered the member to 
resign from the Force. The member who 
was the subject of the proceedings can 
appeal both a finding that the Code of Conduct 
was violated and a decision with respect to 
the sanction imposed for that violation. The 
commanding officer can appeal a finding 
that the member did not violate the Code of 
Conduct. However, the commanding officer 
cannot lodge an appeal against a sanction 


imposed by the Board. Both parties must 
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make their appeal submissions in writing. 
The appeal is then referred to the Committee, 
unless the member requests that the matter 
proceed directly to the Commissioner (which 
has never happened to date). The Committee 
reviews the appeal submissions, the transcript 
of the Board’s hearing and the exhibits that 
the parties filed with the Board. At its dis- 
cretion, the Committee is also entitled to 
hold an oral hearing. However, it is rare that 
this prerogative will be exercised. Over the 
past decade, the Committee has only found 
it necessary to hold hearings in two cases. 
The Committee provides its findings and 
recommendation to the Commissioner in 
writing. It aims to complete the review of 
each disciplinary appeal within a period of 


six months. 


Appeals of discharge and 
demotion boards 


Part V of the RCMP Act sets out a process 
whereby RCMP members may be discharged 
or demoted for failing to perform their 
duties in a satisfactory manner after having 
been given “reasonable assistance, guidance and 
supervision in an attempt to improve the performance of 
those duties”. The process begins with the com- 
manding officer serving the member with a 
Notice of Intention to discharge or demote 
that member, which includes an explanation 
of the grounds for taking such action. The 
member has the right to examine the sup- 
porting material and can thereafter request 
that a discharge and demotion board (the 
“Board”), consisting of three officers of the 


Force, be convened to review the matter. 
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Both parties may appeal the Board’s decision 
to the Commissioner of the RCMP. They 
must make their appeal submissions in 
writing. The appeal is then referred to 

the Committee, which reviews the appeal 
submissions, the transcript of the Board’s 
hearing and the exhibits that the parties 
filed with the Board. At its discretion, the 
Committee is also entitled to hold an oral 
hearing. The Committee provides its findings 
and recommendation to the Commissioner 
in writing. There have been only three 
appeals to date where the Committee has 
been called upon to review a decision of 


a discharge and demotion board. 


Level Il grievances 
Part III of the RCMP Act provides members 


with the right to submit grievances against 
decisions made in the administration of 
the affairs of the Force which affect them 
directly. At the initial level, these grievances 
are reviewed by an RCMP officer who is 
designated as an adjudicator. The decision 
is based on written submissions alone and 


there is no hearing. 


An RCMP member who is dissatisfied with a 
decision at the initial level also has the right 
to present the grievance at Level II. Specific 
categories of Level II grievances can be 
referred to the Committee prior to being 
adjudicated by the Commissioner of the 
RCMP. Section 36 of the RCMP Regulations 
sets out those categories. They consist of: 

a) the Force’s interpretation and application 
of government policies that apply to govern- 


ment departments and that have been made 


to apply to members; b) the stoppage of pay 
and allowances; c) the Force’s interpretation 
and application of the Isolated Posts Directive; 

d) the Force’s interpretation and applica- 
tion of the RCMP Relocation Directive; 

e) administrative discharge on the grounds 
of physical or mental disability, abandon- 


ment of post, or irregular appointment. 


The Committee reviews the material in the 


grievance record but also has the prerogative 


to hold a hearing. However, there has not 
been a single hearing for a grievance in 
more than a decade. The Committee pro- 
vides its findings and recommendation to 
the Commissioner in writing. It aims to 
complete the review of each grievance within 
a period of three months. In many cases, 
however, important information may be 
missing from the grievance record and 


delays are encountered as a result. 
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meme ae PAST. YEAR IN REVIEW 


Te number of cases referred to the Committee has remained relatively constant over 


the past two years. However, what is signifi 


decisions were referred to the Committee d 
period, the Committee issued seven decisio 
Committee received an average of three to 


ns on disciplinary appeals. 


fe 


cant to note is that six appeals of disciplinary 
uring 2008-2004 and that, during the same 


Previously, the 


Our disciplinary appeals each year. As well, 


for the first time in eight years, the Committee issued findings and recommendations on 


an appeal of a decision from an RCMP disch 


arge and demotion board and received a 


second appeal against another decision of a discharge and demotion board. A total of 
43 cases were referred to the Committee during the year and it issued findings and 
recommendations in 45 cases, including several outstanding cases from previous years. 
At year end, 40 active cases remained before the Committee, including 35 grievances. 


Number of cases received 


50 


Grievances 


Eee Disciplinary 


EM Discharge/Demotion 
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Number of cases completed 


50 


40 


30 


20 17 


10 


Es Disciplinary 


RE Discharge/Demotion 


2001 -2002 2002-2003 2003-2004 


The Committee continues to strive to meet 
its objective of completing the review of 
grievances within an average of three months 
and that of disciplinary and discharge and 
demotion appeals within six months. 
Regrettably, it has taken an average of eight 
months during the past year to review each 
case. Part of the explanation for the delay lies 
in the fact that one particular disciplinary 
appeal involving the defence of whistle 
blowing required extensive analysis by the 
Committee. This voluminous file is the 
single most important explanation for the 
backlog that accumulated but which is now 
being addressed. The next year is expected 


to yield far more encouraging results. 


The Committee is an active participant in 
the Government of Canada’s Modern 
Comptrollership Initiative. During the year, 
it developed an action plan which will serve 
to enhance management practices and better 
define priorities. Implementation is scheduled 


to proceed throughout the next two years. 


Of the seven appeals on disciplinary matters 
that were the subject of findings and recom- 
mendations by the Committee during 
2003-2004, the most noteworthy included 
one case where the defence of whistle blowing 
was accepted by the Committee, one case 
that raises a significant issue regarding the 
time frame during which a commanding 
officer is entitled to initiate disciplinary 
proceedings, one case where the Committee 
recommended overturning an adjudication 
board’s decision that had exonerated a 
member of an allegation of excessive use 

of force on a prisoner and two cases that 
concern appeals by a commanding officer 
against decisions that rejected agreements 
reached by the parties. Other cases of 
particular interest include an appeal of 


a decision of a discharge board, two cases 


of harassment grievances, seven grievances 
regarding meal allowance entitlements, a 
grievance regarding the provisions of legal 
fees at public expense, and three cases dealing 


with stoppage of pay. 


D-081: When is an unauthorized 
disclosure of a matter of legitimate 
public concern considered to be 

a lawful form of expression even if 
it violates a RCMP member’s oath 
of secrecy? 


An RCMP member became the subject of 
disciplinary proceedings for having granted 
numerous media interviews, over a ten-month 
period, in which he denounced the Force's 
handling of an investigation into corruption 
in the immigration application process at 
the Commission for Canada in Hong Kong 
(the “Mission”) during the late 1980s and 
early 1990s. He also provided several jour- 
nalists with copies of documents from the 
investigation file, including a report by a 
security analyst from the Department of Foreign 
Affairs and International Trade (DFAIT). The 
analyst had concluded in 1992 that the 
application process was open to widespread 
abuse because the Mission had failed to 

take the appropriate safeguards to prevent 
immigration fraud by corrupt employees. 
The Force had initially been called upon 

to investigate activities at the Mission in 
1991-92 as the result of receiving a com- 
plaint from two Hong Kong residents. 

They indicated that they had received an 
offer to expedite the processing of their visa 
application from two women who identified 
themselves as employees of the Mission if 
they were prepared to make a payment of 
$10,000 through the intermediary of a 
local immigration consultant. They declined 
the offer and complained about it in writing 


to the Mission but received no response and 
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therefore decided to subsequently complain 
to the RCMP. Reports of other unusual 
occurrences surfaced, which led to an RCMP 
investigator travelling to Hong Kong to 
interview selected employees. Two locally 
engaged staff (LES) who were suspected of 
involvement in immigration fraud were not 
interviewed and a determination was made 
that there was insufficient evidence to impli- 
cate them in any wrongdoing because there 
were no signs of untold wealth on their part. 
Information was received from the Mission's 
immigration control officer that organized 
crime groups may have infiltrated the 
Mission’s computer system and that fake 
immigration visa stamps had been found 

in the desk of a former employee. The 
investigation was concluded due to lack of 
evidence. A new investigation was initiated 
in 1993 to consider evidence that Canada- 
based officers (CBOs) had accepted 
expensive gifts and money from a family of 
Hong Kong industrialists, who made efforts 
to ingratiate itself to staff of the Mission s 
immigration section. The Force declined a 
request to send two investigators to Hong 
Kong to interview witnesses and the investi- 
gation was concluded in April 1994 due to 
lack of evidence. A third investigation was 
initiated in May 1995 as the result of a 
complaint from the immigration control 
officer that reiterated some of the issues 
raised in the first and second investigations. 
In September 1996, the member was tasked 
with reviewing the allegations and recom- 
mending a course of action to be pursued 
for the investigation. The member took 
numerous statements from the complainant 
and submitted periodic investigation reports 
in which he indicated that he was convinced 
that Mission staff had been corrupted and 


that immigration fraud had been wide- 
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spread. Concerns began to arise about the 
member’s lack of objectivity after he shared 
the 1992 security analysis with the com- 
plainant, met with the security analyst and 
asked him to redraft his report so that it 
would be less dense with jargon, and told 
one former CBO that he interviewed that 
he was convinced that criminal charges 
would be laid as a result of the investigation. 
Accordingly, in March 1997, he was 
instructed to cease interviewing witnesses 
and a decision was made to assign the inves- 
tigation to another member. The new 
investigator eventually conducted interviews 
with many of the former CBOs who had been 
at the Mission in 1991-92 but concluded 
that there was no evidence of criminal 
wrongdoing. In the meantime, the member 
wrote to his commanding officer to complain 
that he had obstructed his investigation. 
After his complaint was dismissed, the 
Appellant submitted it to the Commission 

for Public Complaints against the RCMP (CPC). 
This led to an investigation by the Internal 
Affairs Branch of the RCMP which con- 
cluded that the complaint was without merit. 
The CPC itself informed the member in 
January 1999 that it had concluded that it 
did not have jurisdiction to address the 
complaint. The member then contacted the 
Office of the Auditor General which agreed to initi- 
ate an investigation. Within the next several 
months, the member was approached on 
several occasions by the investigator and his 
manager who indicated that they were seeking 
information about missing documents from 
the investigation. The member began to 
sense that the Force was attempting to build 
a case for disciplinary action to be taken 
against him. It was then that he decided to 
contact several journalists and reveal his 


concerns about the investigation. 


The RCMP adjudication board (the “Board”) 
that conducted a hearing into the allegations 
of misconduct against the member concluded 
that his actions were disgraceful because they 
violated the oath of secrecy that he had taken 
upon joining the Force. It also found that 
he had provided false information to the 
media, in that there was “not a shred of evidence of 
cover-up, wrongdoing or of illegal conduct that required 
public scrutiny”. The fact that he had disclosed 
confidential information concerning an 
ongoing criminal investigation, including 
the names of suspects in that investigation, 
was described by the Board as potentially 
having compromised the investigation and 
damaged the reputation of the persons 
named as suspects, which included Canadian 
diplomats occupying high ranking positions. 
The Board rejected the member's contention 
that he had acted out of concern for the 
public interest, finding instead that he had 
been merely attempting to prevent the Force 
from investigating his own conduct regard- 
ing the missing documents. Addressing the 
implications of the Charter of Rights and Freedoms’ 
protection of the right to free speech, the 
Board stated that because that guarantee was 
subject to “such reasonable limits prescribed by law as 
can be demonstrably justified in a free and democratic 
society” (s. 1), the Force was still entitled to 
discipline members for violating their oath 
of secrecy and that the only circumstances 
where it might be otherwise was for the pur- 
pose of denouncing “serious illegal acts or policies 
that put at risk the life, health or safety of the public”. 

Asa result, the Board ordered the member 
to resign from the Force, failing which he 
would be dismissed. It found that the mem- 
ber had “a character flaw which impairs his usefulness as 
a peace officer and member of the RCMP”. The appeal 
against the decision pertained to both the 
finding that the member’s conduct was dis- 


graceful and to the sanction that was imposed. 


The Committee recognized that an RCMP 
member’s intentional violation of the oath 
of secrecy is, prima facie, disgraceful conduct 
that could bring discredit upon the Force. 
Therefore, it is something for which it is 
appropriate that the member be disciplined, 
unless the member acted to disclose a matter 
of legitimate public concern requiring a 
public debate. The fact that the member 
honestly believed that the Force had engaged 
in serious wrongdoing is not a particularly 
relevant consideration. He had the onus of 
presenting evidence before the Board which 
would establish that there was at least a 
reasonable basis to his assertions. While 
there was no evidence of a cover-up on 

the part of the Force, there were important 
shortcomings in the investigative process 


followed by the Force since 1991, with the 


result that it remained possible that employees 


of the Mission were able to engage in immi- 
gration fraud on a widespread basis and that 
such activities have remained undetected 

to date. The record disclosed a series of 
suspicious and disconcerting events that the 
Force failed to investigate in a timely and 
thorough manner. The RCMP oath of 
secrecy could undoubtedly be considered 

a reasonable limit to an RCMP member’s 
right of free speech if it was enforced in a 
manner that is designed to protect legitimate 
interests but it could not serve to prevent 
public scrutiny of wrongdoing on the part 
of the Force. The Force had consistently 
demonstrated a reluctance to investigate 

the activities of LES at the Mission. The last 
investigation did not succeed in making up 
for the shortcomings in previous investiga- 
tions. It constituted an exhaustive review 

of the interaction between CBOs and the 
Hong Kong residents and did reveal that 
the extent to which gifts, money and other 


benefits had traded hands was far more 
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widespread than the Force had previously 
been led to believe. However, there were 
several important issues that had first 
surfaced during the initial investigation 
which were not subsequently investigated in 
a meaningful fashion, such as the activities 
of LES. Although it was clear that the mem- 
ber was prompted to turn to the media in 
response to his impression that his handling 
of missing documents was being investigated, 
his primary motivation was to ensure that 
the Force conducted a thorough investigation 
into activities at the Mission. His disclosure 
was a matter of legitimate public concern 
because it exposed the fact that the Force 
had, for seven years, failed to take appropri- 
ate action to determine if employees of the 


Mission had engaged in immigration fraud. 


The Commissioner declined to hear the 
appeal himself out of concern that a percep- 
tion of bias might arise given that in his 
previous role as Deputy Commissioner, he 
had some involvement in the administrative 
review of RCMP investigations into activities 
at the Mission. Accordingly, the appeal was 
decided by an Assistant Commissioner who 
was acting Commissioner at the time. He 
dismissed the appeal. His decision has become 
the subject of an application for judicial 
review to the Federal Court of Canada which 
is expected to be heard in 2005. 


This case is significant for several reasons. 
Not only does it represent the first time 

that the Committee has accepted the defence 
of whistle blowing, it has defined the 
circumstances where whistle blowing is 
appropriate as including matters of legiti- 
mate public concern, whether or not they 
involve an immediate risk to health or 

safety. Furthermore, the Commissioner’ s 


decision to recuse himself from hearing the 
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appeal raises interesting legal issues. To begin 
with, the authority to hear appeals is one 
that the RCMP Act has reserved exclusively for 
the Commissioner and he is precluded from 
delegating that authority. The Commissioner 
has relied on the fact that s. 15 of the RCMP 
Act provides for another senior officer to 

act in his stead when he is “unable to act”. It is 
debatable whether the reliance placed on 
these three words constitutes a correct legal 
interpretation. There may well be other 
cases in the future where the Commissioner’s 
involvement in one aspect of the matter 
under appeal may give rise to a request by 
one of the parties that he recuse himself. 

It is also not hard to predict that situations 
may arise where other senior officers who may 
be called upon to act in the Commissioner’s 


stead would also be perceived as biased. 


D-O82: Calculating the one-year 
period to initiate disciplinary action 
when the commanding officer 

was temporarily replaced by another 
officer who had earlier knowledge 

of the allegations 


The City of Montreal police learned that 
an RCMP member was the manager of 

a bar/restaurant that was frequented by 
criminal motor cycle gangs and that he had 
assisted a patron in purchasing illegal 

drugs at that location. These events occurred 
in February and March 1999 and were 
immediately reported to the RCMP. The 
Officer in charge, Criminal Operations 
(the “CROPS officer”) was informed of the 
allegations but did not discuss them with 
the commanding officer of the division. He 
later went on to serve as acting commanding 
officer on several occasions between May 
and September 1999 for several days at a 


time while the commanding officer was away 


on business or vacation. The commanding 
officer himself was not informed of the alle- 
gations until November 1999. He initiated 
formal disciplinary proceedings against the 
Appellant in October 2000. However, at 
the hearing before an RCMP adjudication 
board (the” Board”), the Board’s jurisdiction 
was challenged by the member on the 
grounds that the proceedings had not been 
initiated within the time permitted by 

s. 43(8) of the RCMP Act, which is “one year 
from the time the [alleged] contravention [of the Code 

of Conduct] ... became known to the appropriate officer”. 
The basis for that argument was that the 
CROPS officer had been aware of the alle- 
gations when acting as commanding officer 
in May 1999. Therefore, that is the date 
upon which the appropriate officer (i.e. the 
commanding officer) should be considered to 
have become aware of the allegation, some 
17 months before disciplinary proceedings 
were initiated. The Board did not accept 
that argument. It stated that the information 
provided to the CROPS officer in March 
1999 would only have been relevant to con- 
sider if he had been acting commanding 
officer at the time and that it had been by 
reason of that function that the information 
was shared with him. The Board’s finding 
that it had jurisdiction to hear the matter 
was the only ground of appeal raised by 


the member. 


The Committee recommended that the 
appeal be dismissed because there was 

no indication that the CROPS officer or 
any one else for that matter had shared 
information with the commanding officer 
prior to November 1999 about the matter 
that would eventually lead to disciplinary 
proceedings. The Committee rejected the 


notion that the information previously 
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known to the CROPS officer ought to be 
considered to have been imparted to the 
commanding officer when the CROPS officer 
was called upon to temporarily replace him 
in May 1999. The Committee emphasized 
that it would have viewed matters differently 
if the commanding officer's position had 
become vacant when the CROPS officer 
acted in the position. However, it concluded 
that the position advocated by the member 
did not reflect the intent of the RCMP Act. 
The Commissioner also concluded that the 
appeal should be dismissed and his decision 
became the subject of an application for 
judicial review to the Federal Court of Canada. 


This case is significant because there may be 
many instances where information that an 
RCMP member is alleged to have violated 
the Code of Conduct is known to superior officers 


within the divisions but, for a variety of 


reasons, has not been communicated to the 
commanding officer. Those same senior 
officers will routinely be called upon to act 
in the commanding officer’s stead when the 
commanding officer is on vacation or must 
travel outside the division on Force business. 
As well, on occasion, promotions within the 
organization will result in a senior officer 
of the division acceding to the position of 
commanding officer. Previous cases have 
emphasized that information about alleged 
misconduct that was known to a commanding 
officer shall be considered knowledge 
imparted to the commanding officer’s suc- 
cessor, so that the one-year time frame to 
initiate disciplinary proceedings does not 
start anew simply because there is a change in 
command. Many disciplinary proceedings 
are not initiated until the very end of the 
one-year period as commanding officers 


prefer to await the results of an internal 


ROYAL CANADIAN MOUNTED POLICE EXTERNAL REVIEW COMMITTEE 


investigation into the matter before taking 
action. Over the past few years, there has 
been a significant increase in challenges 
to an adjudication board’s jurisdiction on 
the grounds that the statutory time frame 
was not complied with. In at least three 
instances, the Committee recognized that 
the evidence failed to establish that pro- 
ceedings were initiated within the time 
permitted and the Commissioner agreed 


with the Committee’s conclusion. 


D-084: Force used to subdue 

an obstreperous and intoxicated 
prisoner whose behaviour was 
perceived as threatening 

A disciplinary hearing was initiated against 
an RCMP member for having hit a prisoner 
in the head six times while he was attempting 
to search him. The member’s defence before 
the RCMP adjudication board that heard 
the matter (the “Board”) was that he had 
been concerned that the prisoner, who was 
intoxicated, was on the verge of becoming 
violent. He had therefore taken what he 
considered to be necessary measures to 
subdue him. This included pushing the 
prisoner into a small room, attempting 
unsuccessfully to search him, kicking him in 
the knee and finally striking him four times 
in the head with a closed fist and twice with 
an elbow. A videotape of the incident was 
presented to the Board. In it, the member 
is heard to utter “I don’t think that you quite 
understand” as he is striking the prisoner. 

Two witnesses who were recognized as 
experts in police use of force and control 
tactics testified that, in their opinion, the 
member’s actions were appropriate given 
the fact that he perceived the prisoner's 
behaviour as threatening. They both stated 
that it was apparent from the videotape that 
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the prisoner had displayed threat cues sug- 
gesting imminent resort to violence. That 
position was endorsed by two of the three 
Board members who therefore concluded 
that the member’s use of force did not 
amount to disgraceful conduct. While they 
stated that they recognized that there might 
be circumstances in which an application of 
force that is consistent with policing models 
might still amount to disgraceful conduct, 
they emphasized that ‘the public interest must be 
balanced against the right of a member not to be held liable 
for performing duties in a manner consistent with proper 
police procedures”. In a dissenting opinion, the 
Board's Chair indicated that while he agreed 
that the member’s use of force fell within 
the parameters of policing models, his con- 
duct was disgraceful nonetheless because 
“members of the public expect more from police officers 

in terms of their ability to deal with the attitudes of intoxi- 
cated persons who may not be thinking clearly and may 
have difficulty following directions.” He criticized the 
member for failing to provide the prisoner 
with clear verbal instructions and engaging 
in provocative behaviour prior to striking 
him. The majority decision was appealed by 


the commanding officer. 


In its report on the appeal, the Committee 
agreed with the analysis of the issues that had 
been conducted by the Board’s Chair. The 
Committee commented that the member’s 
actions in the moments preceding the alter- 
cation had contributed to an escalation of 
tension, citing as examples several threats that 
the member had made to the prisoner who 
had not himself been engaging in threaten- 
ing behaviour at that point but had merely 
been argumentative. The Committee stated 
that when considering if certain conduct 

is disgraceful, an adjudication board must 


consider the matter from the perspective 
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of a neutral observer. This meant that a 
Board had to go beyond the question of 
whether a member’s actions had fallen 
within the parameters of use of force models. 
Factors that a neutral observer would likely 
have considered included the member's 
motivation for using force, whether frus- 
tration contributed to his actions and the 
efforts made by the member to communicate 
with the prisoner. The difficulty that the 
Committee found with the opinions 
expressed by the two expert witnesses is that 
these opinions were based largely on the 
member’s perception of a threat, with little 
consideration being given to the issue of 
whether that perception was reasonable and 
whether the member himself was responsible 
for the prisoner becoming aggressive. As a 
result, the Committee recommended that 
the appeal of the Board's findings on the 
allegations of misconduct be allowed and 
that the Board be directed to conduct a new 
hearing into the allegation. The appeal was 


still before the Commissioner at year-end. 


Aside from the fact that this case represents 
a rare example of an adjudication board 
being divided on the outcome and the appeal 
coming from the commanding officer, 
rather than the member, the case also raises 
significant issues about use of force by 
RCMP members and the test that they will 
be expected to meet in order to avoid being 
disciplined. The Committee recognized the 
important principle that even ifan RCMP 
member may be found to have been wrong 
in assessing a perceived threat and deter- 
mining how to respond to it, this would 

not necessarily entail disciplinary action, 

in that a member’s use of force “ought not 


be ‘measured to a nicety’”. When excessive use 
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of force is the basis for an allegation of 
disgraceful conduct, use of force models 
implemented by the policing community 
will be relevant to consider but other con- 
siderations will also have to be taken into 
account if the public is to have the assurance 
that RCMP members will always endeavor to 
use appropriate measures when interacting 


with citizens who have been detained. 


D-085 & D-086: The authority of 
an adjudication board to reject a 
member’s admission to an allegation 


Two other appeals from a commanding 
officer raised important issues about how 
adjudication boards act when they have 
misgivings about a finding that an allegation 
of misconduct has been established strictly 
on the strength of the member admitting 
the allegation. In D-085, the commanding 


officer had withdrawn the original ten 


allegations, all of which pertained to acts of 
domestic violence, and “blended” them into 
a single allegation. This covered an incident 
in which the member had swiped items off 
of a bedroom dresser, including a televison 
remote control that flew in the direction of 
his spouse, hitting her on the face and causing 
a slight bruise. The member told the Board 
that he acknowledged these facts to be correct 
but maintained that he had not intended 
for the television remote control to hit his 
spouse in the face. The Board found that 
the accidental nature of the member’s 
actions meant that his conduct could not be 
considered disgraceful. In D-086, four of 
the original six allegations were withdrawn. 
The two remaining allegations concerned 
the member’s attendance at a party during 
the time that he was supposed to be either 
on duty or on standby. While the member 
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admitted that he had been absent from duty 
without permission, the Board found that 
the allegations had not been established 
because the location of the party was within 
the member’s patrol area and he was available 


for duty during the entire time. 


The Committee recommended that both 
appeals be allowed. The commanding officer 
should have been put on notice by the Board 
that it was not prepared to rely solely on 

the member’s admission and then given an 
opportunity to either introduce evidence 

in support of the allegation or enter into an 
agreed statement of facts with the member 
that would have addressed whatever concerns 
the Board may have had. This was seen as a 
matter of basic fairness. It is not reasonable 
to expect the parties to prepare for a full 
evidentiary hearing regarding an allegation 
which they both acknowledge to be valid. 
The Committee observed that the Commissioner’s 
Standing Orders (Practice and Procedure), SOR/88-367 
contemplate the possibility of an adjudication 
board rejecting a member's admission but 
this is to be done “during the proceedings” and 
not at the time of issuing its findings. The 
Committee also voiced concern about the 
Board allowing the commanding officer in 
D-085, to blend the ten allegations into a 
single one, since the only amendments to an 
allegation which are permitted by the RCMP 
Act are those whose purpose is to correct 

“a technical defect” that “does not affect the substance 

of the notice”. As well, the Board may have 
erred in stating that the member’s conduct 
could not be disgraceful because it was 
accidental. Conduct that is reckless can be 
considered disgraceful, whether or not it 

is accidental. Both appeals were still before 


the Commissioner at year-end. 
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In previous years, the Committee had 
addressed the requirement for an adjudication 
board to place the parties on notice and 
adjourn the proceedings whenever it is 
unwilling to accept a joint submission on 
sanction, either because it considers the 
agreed upon sanction to be harsh or too 
lenient. The same principle has now been 
stated to be applicable in the case where an 
adjudication board is concerned about an 
agreement concerning the validity of an 
allegation. The Committee recognizes that 
it is important to encourage parties to disci- 
plinary proceedings to settle issues whenever 
possible. It appreciates that an agreement by 
a member to admit to an allegation may in 
some instances be tied to an agreement by 
the commanding officer to ask for a more 
lenient sanction than might otherwise have 
been the case. There is an inherent risk that 
members facing disciplinary proceedings 
may be less inclined to admit to allegations 
in the future if they have to be concerned 
that their admission may not be sufficient to 
satisfy the Board that the allegation is estab- 
lished. The commanding officer will then be 
given an opportunity to introduce evidence 
which neither party had contemplated would 
be placed before the Board. However, it is 
not fair to expect that adjudication boards 
will blindly sign off on agreements that are 
placed before them. Accordingly, the onus 
rests with the parties to ensure that for every 
allegation admitted to by the member, there 
exists an agreed statement of facts that con- 
tains sufficient details to satisfy the Board 
that the facts truly do demonstrate that the 
allegation is established. 
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R-003: Discharge of a member 
with a history of performance 
shortcomings which had followed 
on the heels of a personal tragedy 


The member had joined the Force in 1992 
and remained posted at the same location for 
the next seven years. An initial performance 
appraisal in 1993 indicated that he was having 
difficulty adjusting to the workload but his 
supervisor's overall impression of him was 
favourable. At that time, the member’s spouse 
was suffering from chronic depression and 
was often prone to bouts of violence. She 
committed suicide in January 1994. For com- 
passionate reasons, the member was assigned 
to lighter duties until July 1995. Following 
his return to regular duties, his performance 
was assessed in February 1996. It was noted 
that he was continuing to experience diffi- 
culty in setting priorities. He acquired a new 
supervisor later that year and, asa result, 

his work was more closely monitored. The 
new supervisor completed a performance 
appraisal in April 1997 which stated that the 
member was not meeting expectations and 
would have to make major improvements, 
particularly with respect to time management 
and conducting criminal investigations. 
Extensive direction was provided to him 
over the course of the next two years but the 
supervisor remained dissatisfied with his per- 
formance. Asa result, in January 1999, the 
member received a “Notice of Shortcomings” which 
provided him with some specific instructions 
on improvements that he would have to 
make. Apparently, he failed to do so. As 

a result, he was removed from duty and 


discharge proceedings were initiated. 


At the hearing before the discharge board 
(the “Board”), the member introduced 


expert evidence from two psychologists who 
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attributed his performance shortcomings 

to a mild depression, from which he had 
been suffering since the time of his spouse's 
death. They maintained that treatment 
could enable him to once again meet per- 
formance expectations but indicated that 

he should also be transferred to another 
detachment. Other witnesses in support of 
the member testified that he had been pro- 
foundly affected by his spouse’s death and 
that the Force had not given him sufficient 
aid to cope with this incident. It was also 
alleged that the member's workload was 
greater than that of other members. The 
Board concluded that the member’s super- 
visor had made a sincere and ongoing effort 
to assist him in improving his performance. 
While acknowledging the diagnosis of 
depression, the Board determined that this 


illness was not a major factor in explaining 


why the member’s performance had continued 
to be unsatisfactory. It stated that a transfer 
was not a viable option because the nature 
of the member’s shortcomings was such that 
he would not be able to meet performance 


expectations at other detachments either. 


The Committee recommended that the 
appeal be dismissed. The Board did not 
appear to have made any factual or legal errors 
in its analysis. Furthermore, the evidence 
established that the member supervisor 
acted in good faith in providing him with 
extensive direction, although he was often 
openly critical of him. The Committee also 
found that it was not unreasonable for the 
Board to conclude that treating the member's 
depression would not likely enable him to 
overcome his performance shortcomings, 
which appeared principally attributable to 

a lack of basic skills to do the job. The 
Committee acknowledged that there may 
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be instances where the Force should consider 
placing a member in a different work envi- 
ronment and under a different supervisor 
if it had reason to believe that either the 
environment or the relationship with the 
supervisor are significant factors that account 
for the member’s poor performance. That 
did not seem to be the case in this particular 
instance. The appeal was still before the 


Commissioner at year-end. 


G-293 & G-294: Unfounded 
findings of harassment against 
a civilian member 


Two harassment complaints were filed 
against a civilian member of the Force by 
two employees who reported to her. The 
same investigator conducted the investiga- 
tions into both complaints. He concluded 
that these complaints were founded. The 
commanding officer supported this con- 
clusion and therefore imposed informal 
disciplinary measures on the member. 
These disciplinary measures were however 
revoked as a result of an appeal by the mem- 
ber. The adjudicator who heard that appeal 
stated that the investigation had not been 
properly conducted. The member also 
grieved the finding that she had harassed the 
two employees but the Level I adjudicator 
determined that the decision on the appeal 
had remedied whatever wrong may have 


been caused. 


The Committee disagreed with that con- 
clusion because the earlier appeal decision 
setting aside the disciplinary action had not 
also set aside the determination that the 
member had harassed her subordinates. The 
Committee concluded that, as it was appar- 
ent that there were shortcomings to the 
harassment investigation, the decision that 


the member had harassed her subordinates 
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should be set aside. The Commissioner 
agreed with the Committee’s recommenda- 


tion that the grievance should be allowed. 


This case serves to highlight the fact that a 
finding that a member engaged in harassing 
behaviour can be aggrieved by the member 
whether or not it leads to disciplinary 
measures. It also serves to illustrate that it 
is important that harassment investigations 
conducted by the Force be fair to all parties 
concerned and that the quality of an investi- 
gation be subject to review through the 
grievance process. It is noted as well that 
this process can be initiated not only by 
the complainant but also by the member 


who was the subject of that complaint. 


G-303 to G-310: Different 
entitlements for members assigned 
to the Summit of the Americas in 
Quebec City, April 2001 


Eight members of the RCMP who were tem- 
porarily assigned to Quebec City for periods 
of several months leading up to the Summit 
of the Americas in April 2001 challenged 
the Force’s refusal to provide them with a 
daily meal allowance for this period. Before 
their assignments, the members were posted 
to detachments outside of Quebec City but 
located within commuting distance. For the 
duration of their assignments, their work- 
place was formally changed by the RCMP 
and it became Quebec City. They had all 
become aware ata meeting in January 2001 
that they would not be receiving a meal 
allowance given that they were not considered 
to be on travel status whereas other members 
who were posted further away from Quebec 
City were to receive a meal allowance during 
their assignment to the Summit of the 
Americas. They decided to wait until after 
the Summit of the Americas before submitting 
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requests for payments of a meal allowance. 
When those requests were refused, they 
grieved. The Level I Adjudicator concluded 
that they had missed the deadline for filing 
a grievance, given that they had been aware 
since January 2001 that they would not be 
receiving a meal allowance and given that the 
RCMP Act only allows a grievance to be sub- 
mitted within 30 days of the date that the 
aggrieved member learned of the impugned 
decision. At Level II, the members explained 
that the reason they decided to postpone 
taking any action with respect to this matter 
until after the Summit had ended was that 
they wanted to avoid creating any dissension 


during this important event. 


The Committee was unable to find that the 
members had a sufficiently valid reason for 
waiting as long as they did to grieve a decision 
which they had known about for many 
months. The mere fact of putting in a claim 
for a meal allowance did not have the effect 
of creating a new grievance right once a 
response was received to that claim as the 
members already knew what that response 
was going to be. The deadline established 
by the RCMP Act would become meaningless 
if it were to be otherwise. Although the 
Committee accepted that the members were 
being sincere in maintaining that their delay 
in addressing the matter was designed not 
to ruffle feathers at what was a delicate time 
for the RCMP, this reason cannot impact 
on the determination of whether they met 

a deadline established by statute, nor does 

it represent an example of exceptional cir- 
cumstances where the RCMP Commissioner 
would have been justified in extending the 


deadline, as he is permitted to do under the 
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RCMP Act. In any event, the Committee was 
also of the view that the decision not to pay 
a meal allowance to these members was cor- 
rect. The Force did not act unreasonably 

in changing their worksite for the duration 
of their assignment to the Summit of the 
Americas, given that they all lived within 
commuting distance. As a result of that 
decision, the members could not be consid- 
ered to have been on travel status as defined 
by the applicable Treasury Board Travel 
Directive, and therefore were not entitled to a 
meal allowance. It was not discriminatory 
for the Force to treat other members differ- 
ently given that they had to stay at a hotel 
while on assignment to the Summit of 
Americas. At year-end, the Commissioner 


had not yet adjudicated the Level IT grievances. 


These grievances represent but one of many 


examples in which the Committee has had 
to address the issue of whether the grievance 
was submitted within the time permitted 

by the RCMP Act. RCMP members are often 
unaware that time is of the essence or they 
appear to be under the impression that it is 
not until they actually submit a claim for 
compensation that they may be considered 
aggrieved by a decision which had been 
communicated to them beforehand. As well, 
the Committee is frequently called upon 

to address instances where RCMP members 
faced with the same circumstances appear 

to have been treated differently when it 
comes to establishing their travel, meal or 


relocation entitlements. 
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G-313: An RCMP member seeks 
legal representation at public 
expense to defend himself against 
criminal charges arising from a 
duty-related occurrence: Did he 
meet reasonable expectations of 
the Force? 


An RCMP member grieved the Force’s 
decision to deny his request for legal repre- 
sentation at public expense so that he could 
defend himself against a criminal accusation 
of dangerous driving. The circumstances 
that gave rise to that accusation were that the 
member had taken three 12-year old students 
from an elementary school as passengers 
while he went out on highway patrol duties. 
On at least one occasion during the time that 
the member had the students in his vehicle, 
he travelled at a speed of up to 200 Km/h 
as he pursued speeding vehicles. That infor- 
mation was subsequently relayed by the 
students to their parents who laid the com- 
plaint that led to the member being charged. 
The member maintained that he had simply 
been carrying out his duties as he had been 
instructed to do by his superiors when he 
decided to pursue speeding vehicles with 

the objective of ticketing their drivers. He 
maintained that he had not placed the safety 
of the students at risk because there were no 
other vehicles on the road, he was on a straight 
stretch of road, there was no weaving in and 
out and he did not travel at excessive speeds 
for more than a few seconds at a time. The 


grievance was denied at Level I. 


The Committee noted that in disciplinary 
proceedings arising out of the same matter, 
the member had admitted that his conduct 
was disgraceful. It therefore seemed para- 
doxical that he would continue to maintain 


in the grievance proceeding that he had 
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done nothing wrong. In any event, it could 
not be considered that the member was 
entitled to legal representation at public 
expense for his criminal trial because one of 
the conditions stipulated by the applicable 
Treasury Board directive was that the mem- 
ber had to have met “reasonable expectations” of 
the Force when he carried out his duties. It 
was unreasonable for the member to travel 
as fast as he did knowing that there were 
children in his vehicle. He was not as sensitive 
as he ought to have been to the impressions 
that his actions might convey to others and, 
in particular, to the parents of the children. 
That factor was seen by the Committee as more 
important than the fact that the member 
had been instructed to continue performing 
his duties as he would normally. At year-end, 
the Commissioner had not yet issued his 


decision on the Level II grievance. 


The issue of whether RCMP members are 
entitled to legal representation at public 
expense has frequently come before the 
Committee in recent years and it is the 
specific question of whether members were 
meeting reasonable expectations of the 
Force which has proven particularly difficult 
to address. It is recognized by the Committee 
that ROMP members may yet meet reasonable 
expectations even if they exercised question- 
able judgment in handling a particular 
situation. However, it is also clear from the 
Treasury Board directive that it is not suffi- 
cient for members to establish that they were 
on duty at the time of the incident that led to 
criminal or civil proceedings being initiated 
against them. In each instance, an evaluation 
must be made of the manner in which they 
conducted themselves in order to determine 
whether it appears to have been reasonable 


based on the circumstances. 
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G-318 to G-320: Stoppage of Pay 
and Allowances for suspended 
members: The absence of clear 
and lawful criteria 


Three grievances came before the Committee 
during the year pertaining to decisions to 
stop the pay and allowances of members who 
had been suspended from duty. There had 
been relatively few prior instances where 
grievances from this category had been 
referred to the Committee. In the most 
recent grievances, the Committee addressed 
the question of Treasury Board’s failure to 
spell out by regulation the criteria that must 
be applied to determine when it is appro- 
priate to stop the pay and allowances ofa 
suspended member. It also considered 
whether the conduct of the member fell 
into the category of “extreme circumstances” 
which the Force’s policy identifies as a 
requirement to stop a member’s pay and 
allowances, and whether the decision to stop 
pay and allowances was made in a timely 
fashion. The Committee recommended that 
all three grievances be allowed. At year-end, 
the grievances were awaiting a decision from 


the Commissioner. 


The Committee’s concern was that the 
Treasury Board's regulation merely indicates 
who within the Force is authorized to make a 
decision with respect to stoppage of pay and 
allowances. This was considered not to fully 
satisfy the requirement under the RCMP Act 
that the Treasury Board establish regulations 
regarding stoppage of pay and allowances. 
The Committee was critical of the fact that 
the RCMP was allowed to develop its own 
internal policy governing the matter without 
such appearing in a regulation. This was 
regarded as an illegal sub-delegation of 
delegated authority. 
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The Committee also called into question 
whether the facts in each of the three cases 
represented examples of “extreme circumstances 
when it would be inappropriate to pay a member” which 
is the primary consideration indicated by 
Force policy. The policy also states that 
stoppage of pay and allowances will not apply 
to summary convictions, provincial statutes 
or minor Criminal Code offences which led 
the Committee to conclude that stoppage of 
pay and allowances would not be appropriate 
where the member has not been charged 
with a criminal offence. At year-end, the 
Commissioner had not adjudicated the 


Level II grievances. 


G-318 concerns a member who had been 
observed having sexual intercourse with his 
spouse ina vehicle parked in a public area 


in 1993. He was neither charged, nor disci- 


plined as a result of those incidents. Iwo 


years later, he was reprimanded for having 
had sexual intercourse with his spouse in a 
vehicle that was stopped at a red light. At 
about that time the member started to see 

a psychologist to deal with a sexual disorder 
and the course of treatment continued 

over several years. In 1999, the member was 
alleged to have engaged in an indecent act 

in a public place, an allegation that he flatly 
denied. In May 2001, he was once again the 
subject of a complaint regarding an indecent 
act. In this case, he was charged with willfully 
committing an indecent act in a public place 
in the presence of other persons, an offence 
punishable on summary conviction. He 
shared this information with his commanding 
officer and consequently, was subject to a 
investigation for a breach of the RCMP’s 
Code of Conduct. The member was suspended 
from duty with pay pending the outcome 


of the investigation and three weeks later 
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the commanding officer recommended 
that his pay and allowances be stopped. The 
recommendation was accepted on the 
grounds that the member “committed an act 
that is unacceptable in our society and is against the law.” 
It was also noted that “the accumulation of several 
incidents of a similar nature [was] a contributing factor 
in making a determination in this matter.” In his 
grievance presentation, the member 
commented that he had been diagnosed 

as suffering from a sexual disorder for 
which he was continuing to receive treat- 
ment from a psychologist. He therefore 
considered that he was being punished for 
an illness. Shortly after the grievance was 
referred to the Committee, medical dis- 
charge proceedings were initiated and 

the member decided not to contest his 
discharge. The Committee agreed with 

the member that it was inappropriate that 
his pay and allowances should have been 
stopped given that the events that formed 
the basis of that decision arose from what 


was accepted as being a medical condition. 


G-319 concerns a member who was visited 
at his home by a woman who had previously 
consulted him at the detachment about the 
possibility of filing a complaint over a sexual 
assault that had occurred many years earlier 
when she was a teenager. They had sexual 
relations on that occasion. These events 
occurred in May 1997. Several weeks later, 
she told the member’s detachment com- 
mander that the member had taken advantage 
of her distraught condition to persuade her 
to have sexual relations. As a result of that 
accusation, the member was suspended from 
duty with pay and became the subject of a 
disciplinary investigation. The commanding 
officer recommended stoppage of the 
member's pay and allowances. The recom- 


mendation was rejected on the grounds that 
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there was insufficient evidence that the 
member had been clearly involved in serious 
wrongdoing. Two years later, following an 
RCMP adjudication board’s decision that 
the member had “forced himselfupon” his victim 
and “coerced [her] into having sexual intercourse” with 
him, a new recommendation was made to 
stop his pay and allowances, even though he 
had appealed the decision. This time, the 
recommendation was accepted. The appeal 
would later be dismissed by the Commissioner 
of the RCMP but he specifically indicated 
in his appeal decision that he did not agree 
with the finding that the victim had been 
coerced into having sex with the member. In 
its review of the decision to stop the mem- 
ber’s pay and allowances, the Committee 
stated that the lack of clear evidence that the 
nature of the sexual relationship had been 
anything other than consensual and the fact 
that the member was not criminally charged 
as a result of this incident were the principal 
reasons why this case did not involve extreme 
circumstances. Furthermore, the com- 
manding officer failed to establish that he 
acted at the first available opportunity by 
waiting until after the adjudication board 
had issued its decision before renewing 

his attempt to have the member's pay and 
allowances stopped. It was noted that the 
evidence upon which the decision was based 
had been known to the commanding officer 


for quite some time. 


G-320 concerns a member who had been 
assisting his spouse at a bar that she owned 
when he encountered an acquaintance who 
was engaging in suspicious behaviour involving 
a large amount of cash. The individual told 
the member that he was using the money to 
purchase drugs and left the bar several min- 
utes later. Several RCMP members who were 


investigating an armed robbery at a nearby 
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location attended at the bar and told the 
member that they had reason to believe that 
the suspect in the robbery may have entered 
the bar. They provided him with a description 
of the suspect that corresponded somewhat 
to that of the individual whom the member 
had encountered in the washroom. However, 
the member told them that no one matching 
that description had been at the bar. Some 
20 minutes later, after the members had 
left, the member sought them out and 
identified the individual as a possible sus- 
pect. The individual was arrested later that 
evening and was subsequently convicted of 
the robbery. This incident led to the mem- 
ber becoming the subject of a disciplinary 
investigation and being suspended from 
duty. The recommendation that he should 
cease receiving pay and allowances was 
accepted on the grounds that the evidence 
established that the member had intentionally 
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lied to his colleagues when he stated that no 
one matching the description of the suspect 
had been at the bar. An RCMP adjudication 
board reviewed the allegations of misconduct 
against the member and concluded that they 
had not been established. It attributed his 
actions to lack of sleep and consumption of 
alcohol. The member’s pay and allowances 
were reinstated but only from the date of 
the Board’s decision, not retroactively to 
the time that his pay was stopped almost one 
year earlier. The Committee concluded that 
the RCMP Act required that the member's pay 
and allowances be fully reinstated since the 
Board’s decision had the effect of cancelling 
his suspension. Furthermore, the evidence 
upon which the decision had originally been 
made did not clearly establish that the member 


had intentionally withheld information 


about the suspect in the armed robbery. 
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mee SR SES BEFORE THE 
eee COURLOf CANADA 


ae decisions were issued during the year by the Federal Court on applications for 
judicial review that had been presented against decisions of the RCMP Commissioner 
on matters which had also been reviewed by the Committee. Three other applications 
were filed during the year against decisions from the Commissioner concerning 
grievances and disciplinary appeals for which the Committee issued findings and 
recommendations as well. Those applications have not yet been heard. 


Gordon v. Canada (Solicitor 
General), 2003 FC 1250 
(ERC 2600-99-002, D-068) 


An RCMP adjudication board (the “Board”) 
found that a member had engaged in 
disgraceful conduct by having coerced a 
member of the community into having sex 
with him at his home. Asa result, the Board 
ordered the member to resign from the 
Force. The member appealed both the 
finding of misconduct and the decision on 
sanction. The Committee recommended 
that the appeal against the finding of 
misconduct be allowed because the Board’s 
conclusion that the sexual relationship was 
not consensual was not supported by the evi- 
dence. The Committee also recommended 
that a more lenient sanction be imposed 
should the Commissioner be inclined to 
support the Board’s findings on the allega- 
tion of misconduct. The Commissioner 
agreed with the Committee that the Board 


had misinterpreted the evidence and that 
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it was not reasonable to conclude that the 
sexual relationship was the result of coercion 
on the member’s part. However, he concluded 
that the member’s conduct was disgraceful 
nonetheless since the individual whom he 
had sex with had earlier met with him at the 
detachment to discuss the possibility of filing 
a complaint over a sexual assault which had 
occurred in her youth. The Commissioner 
also concluded that the sanction imposed by 
the Board was appropriate because alcohol 
consumption appeared to have influenced 
the member’s actions and he had previously 
been disciplined for incidents brought 
about by excessive consumption of alcohol. 
The member applied for judicial review 


from that decision. 


The Court (per Campbell J.) dismissed 
the application for judicial review, in part 
concluding that disciplinary decisions by 
the Commissioner should only be over- 


turned where they were shown to be “patently 
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unreasonable”. The Court noted that although 
the sanction which was imposed might 
appear unduly harsh, it was not “clearly 
irrational”. The Court also indicated that 

the Commissioner’s decision balanced the 
interests of the member with the interests 
of the RCMP as an institution. 


Stenhouse v. Canada (Attorney 
General), 2004 FC 375 
(ERC 2900-01-001, D-076) 


An RCMP adjudication board (the “Board”) 
ordered a member to resign from the Force 
after it found that he had engaged in dis- 
graceful conduct by sharing confidential 
documents with a journalist about police 
strategies to investigate outlaw motorcycle 
gangs, documents which were later repro- 
duced in a book. The member appealed 
both the finding that his conduct was dis- 
graceful and the sanction which was imposed. 
He sought leave from the Committee to 
introduce a voluminous amount of material 
that had been provided to him as a result 

of an application that he made to the Force 
under the Access to Information Act after the 
Board had issued its decision. The member 
maintained that this material established 
that various members of the Force had con- 
spired to discredit him. The member also 
requested that the appeal not be heard by 
the Commissioner because he had been 
involved with various aspects of this case in 
his previous role as Deputy Commissioner, 
Organized Crime. The member’s principal 
argument as to why he considered the Board’s 
assessment of his actions to be unfair was 
that the information which he had disclosed 
was a matter of legitimate public concern, as 


it exposed the fact that the senior echelons 
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of the policing community in Canada were 
placing public safety at risk in order to put 
pressure on governments to provide them 
with additional funding to investigate the 
activities of outlaw motorcycle gangs. The 
Committee concluded that there was no evi- 
dence to that effect and that there had not 
been any abuse of process on the part of the 
Force in its handling of this case. It rejected 
the member’s application to add material to 
the record, concluding that he had not 
demonstrated that such material was suscep- 
tible of influencing the outcome of the 
appeal. Finally, the Committee concluded 
that the appeal had to be heard by the 
Commissioner because the RCMP Act did not 
allow him to delegate the authority to hear 
appeals. The Commissioner heard the 
appeal and stated that he agreed with the 


Committee's recommendation that the 


appeal should be dismissed. The member 


applied for judicial review from that decision. 


The Court (per Kelen J.) set aside the 
Commissioner’s decision and ordered 
both that a new hearing be held before the 
Committee and that the appeal then be the 
subject of a new decision by “the most senior 
RCMP officer not involved in the case ... after allowing 
the parties to make representations”. The Court 
indicated that the Commissioner’s prior 
involvement in preparing briefing notes 
on this case created an appearance of 

bias and he therefore was precluded from 
hearing the appeal. The Court also con- 
cluded that, within the material that the 
member had sought leave to introduce 
before the Committee, there was one docu- 
ment that was susceptible of affecting the 


decision on sanction because it consisted 
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of correspondence from a senior officer 
in which he expressed concern that the 
Force had not provided adequate support 
to the member in his efforts to investigate 
outlaw motorcycle gangs. However, the 


Court concluded as follows (at para. 39): 


While the freedom of public servants and, in the 
present case, members of the RCMP, to speak out is 
protected in common law and by the Charter, the 
“whistle- blowing” defence must be used responsibly. 
It is not a license for disgruntled employees to breach 
their common law duty of loyalty or their oath of 
secrecy. In this case, the confidential documents 
disclosed by the applicant reflected his disagreement 
with confidential RCMP policy on the allocation of 
resources to fight crime. The documents do not dis- 
close either an illegal act by the RCMP or a practice 
or policy which endangers the life, health or safety 
of the public. The RCMP policy at issue involves the 
allocation of RCMP resources to fighting different 
types of crime —— a policy with which the applicant 
disagreed, but a confidential policy properly decided 
by senior RCMP management who know and 
understand the “big picture” of crime in Canada. 
Accordingly, while the court recognizes the impor- 
tant objectives served by the availability of the 
“whistle- blowing” defence, the court agrees that it 


does not apply in the present circumstances. 


Muldoon v. Canada (Attorney 
General), 2004 FC 380 
(ERC 2900-01-002, G-267) 


A member grieved the decision to discharge 
him on the grounds of medical disability. 
He acknowledged that he had physical 
limitations arising from a back injury but 
maintained that it would have been possible 


for the Force to find a position whose duties 
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he would be able to carry out despite his 
limitations. However, the Force took the 
view that since the member did not meet 
the medical standard set for general duty 
constables, he should no longer be retained 
in that capacity. His grievance was denied at 
Level I. The Level II grievance was referred 
to the Committee, which concluded that 
recent case law from the Supreme Court of 
Canada imposed an obligation upon all 
employers, including the RCMP, to make 
reasonable efforts to accommodate disabled 
employees. It recommended that the grievance 
be allowed because it considered that the 
Force had not made reasonable efforts to 
determine whether it could accommodate the 
member. The Commissioner acknowledged 
that the Force had a reasonable duty of 
accommodation towards disabled members 
but concluded that this obligation had been 
met in this case. Accordingly, he dismissed 
the grievance. The member applied for 


judicial review from that decision. 


The Court (per Rouleau J.) allowed the 
application and indicated that it agreed with 
the Committee’s conclusions. The Court 


stated (at para. 20): 


The current RCMP policy seems to only provide 
for disabled members to be considered for positions 
for which they are regarded as fully qualified for. It 
does not follow from this that appointing a member 
to a position for which the member lacks some of 
the essential qualifications would create an undue 
hardship for the RCMP. The RCMP has an obligation 
to do more than simply compare the Applicant's 


qualifications to the requirements of existing positions. 
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Matters pending before the Court investigation that considered his actions 


Two of the three new applications for towards one of his subordinates. Both the 
judicial review filed during the year pertain Committee and the Commissioner con- 

to disciplinary appeals that are included cluded that the matter was not grievable as 
in the summary of leading cases that came there had yet to be a decision made which 
before the Committee. These are D-O81 could be considered to have aggrieved the 
and D-082. The other application con- member, the investigation report having 
cerns grievances (G-287, G-289, G-290, merely been presented to the member's line 
G-291, G-292) that were presented by a officer for his consideration. 


member against the results of a harassment 
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ao = APPENDICES 


meee OU] The COMMITTEE 


Established in early 1987, the Committee was one of two entities created as civilian oversight 
agencies for the RCMP, the other being the Commission for Public Complaints Against the 
RCMP. The first Chair of the Committee was the Honourable Mr. Justice René Marin, who 
from 1974 to 1976 had chaired the Commission of Inquiry relating to Public Complaints, Internal Discipline 
and Grievance Procedure within the Royal Canadian Mounted Police. In 1992, the Vice-Chair, F. Jennifer 
Lynch, Q.C., became Acting Chair of the Committee, a position which she held until 1998. 
Philippe Rabot then assumed the position on an acting basis and, on July 16, 2001, he was 


appointed Chair of the Committee for a five-year term. 


Mr. Rabot joined the federal public service in 1983 as an appeals adjudicator with the Public 
Service Commission of Canada, where he later served as Assistant Director General of the 
Appeals Directorate. In 1990, he was appointed Secretary of the Copyright Board of Canada. 
From 1993 to 1997, Mr. Rabot was Vice-Chair of the Assessment Review Board of Ontario. 
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APPENDIX 2: THE COMMITTEE AND ITS STAFF 
IN 2008-2004 


Virginia Adamson, Counsel 

Catherine Ebbs, Executive Director and Senior Counsel (Acting) 
Lorraine Grandmaitre, Manager, Administrative Services and Systems 
Martin Griffin, Counsel 

Philippe Rabot, Chair 


Claudia Veas, Administrative Assistant 


Employees who left the Committee during the year 
Thomas Druyan, Counsel 
Madeleine Riou, Counsel 


Norman Sabourin, Executive Director and Senior Counsel 


Address 


The Committee’s offices are located in downtown Ottawa, at 60 Queen Street, Suite 513. 


The Committee’s coordinates are as follows: 


P.O. Box 1159, Stn. B 
Ottawa, Ontario 

K1P 5R2 

Telephone: (613)998-2134 
Fax: (613)990-8969 


E-mail: org@erc-cee.gc.ca 


The Committee’s publications are available on its Internet site: http://www.erc-cee.gc.ca. 
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7 APPENDIX 3: LEGISLATIVE PROVISIONS 


25d) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


PART Il of the Royal Canadian Mounted Police Act 
ROYAL CANADIAN MOUNTED POLICE EXTERNAL REVIEW COMMITTEE 


Establishment and Organization of Committee 


There is hereby established a committee, to be known as the Royal Canadian 
Mounted Police External Review Committee, consisting of a Chairman, a 
Vice-Chairman and not more than three other members, to be appointed by 


order of the Governor in Council. 


The Committee Chairman is a full-time member of the Committee and the other 


members may be appointed as full-time or part-time members of the Committee. 


Each member of the Committee shall be appointed to hold office during good 
behaviour for a term not exceeding five years but may be removed for cause at any 


time by order of the Governor in Council. 


A member of the Committee is eligible for re-appointment on the expiration of 


the member’ s term of office. 


No member of the Force is eligible to be appointed or to continue as a member of 


the Committee. 


Each full-time member of the Committee is entitled to be paid such salary in con- 
nection with the work of the Committee as may be approved by order of the 


Governor in Council. 


Each part-time member of the Committee is entitled to be paid such fees in con- 
nection with the work of the Committee as may be approved by order of the 


Governor in Council. 


Each member of the Committee is entitled to be paid reasonable travel and living 
expenses incurred by the member while absent from the member’ s ordinary place 


of residence in connection with the work of the Committee. 


The full-time members of the Committee are deemed to be employed in the Public 
Service for the purposes of the Public Service Superannuation Act and to be employed in 
the public service of Canada for the purposes of the Government Employees Compensation 


Act and any regulations made under section 9 of the Aeronautics Act. 


Rese OS CR 10,5. 25: RS. 10955¢,.8 (2°* Supp.),.8 10. 
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26. (1) The Committee Chairman is the chief executive officer of the Committee and 


27. 


(2) 


(3) 


(1) 


(2) 


(3) 


has supervision over and direction of the work and staff of the Committee. 


In the event of the absence or incapacity of the Committee Chairman or if 
the office of Committee Chairman is vacant, the Minister may authorize the 
Vice-Chairman to exercise the powers and perform the duties and functions 


of the Committee Chairman. 


The Committee Chairman may delegate to the Vice-Chairman any of the 
Committee Chairman’ s powers, duties or functions under this Act, except the 


power to delegate under this subsection and the duty under section 30. 
RS 1005, © R-10, 6720 eR 1905026 ee Supp: is. 16: 


The head office of the Committee shall be at such place in Canada as the Governor 


in Council may, by order, designate. 


Such officers and employees as are necessary for the proper conduct of the work of 


the Committee shall be appointed in accordance with the Public Service Employment Act. 
The Committee may, with the approval of the Treasury Board, 


(a) engage on a temporary basis the services of persons having technical or special- 
ized knowledge of any matter relating to the work of the Committee to advise 
and assist the Committee in the exercise or performance of its powers, duties 


and functions under this Act; and 


(b) fix and pay the remuneration and expenses of persons engaged pursuant to 


paragraph (a). 
R.S., 1985, c. R-10, s. 27; R.S., 1985, c. 8 (274 Supp.), s. 16. 


Duties 


28. (1) The Committee shall carry out such functions and duties as are assigned to it by 
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(2) 


this Act. 


The Committee Chairman shall carry out such functions and duties as are assigned 
to the Committee Chairman by this Act. 


R.S., 1985, c. R-10, s. 28; R.S., 1985, c. 8 (2™¢ Supp.), s. 16. 
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Rules 
29. Subject to this Act, the Committee may make rules respecting 
(a) the sittings of the Committee; 


(b) the manner of dealing with matters and business before the Committee generally 


including the practice and procedure before the Committee; 


(c) the apportionment of the work of the Committee among its members and the 
assignment of members to review grievances or cases referred to the Committee; 


and 


(d) the performance of the duties and functions of the Committee under this Act 


generally. 


Reon 1985) c) R10, 5.29; R.S., 1985,.c. 8 (2°. Supp.), s. 16, 


Annual Report 


30. The Committee Chairman shall, within three months after the end of each fiscal year 


’ 


’ 


submit to the Minister a report of the activities of the Committee during that year and 


its recommendations, if any, and the Minister shall cause a copy of the report to be laid 


before each House of Parliament on any of the first fifteen days on which that House is 


sitting after the day the Minister receives it. 


Res 1966 € R-10,5 90; R.S., 1985, c. 812 Supp.),s. 16. 
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PART Ill of the Royal Canadian Mounted Police Act 
GRIEVANCES 


Presentation of Grievances 


31. (1) Subject to subsections (2) and (3), where any member is aggrieved by any decision, 


Rex 


33- 
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(1) 


(2) 


(3) 


(1) 


(2) 


act or omission in the administration of the affairs of the Force in respect of 
which no other process for redress is provided by this Act, the regulations or the 
Commissioner’ s standing orders, the member is entitled to present the grievance 
in writing at each of the levels, up to and including the final level, in the grievance 


process provided for by this Part. 


The Commissioner constitutes the final level in the grievance process and the 
Commissioner’ s decision in respect of any grievance is final and binding and, 
except for judicial review under the Federal Court Act, is not subject to appeal to 


or review by any court. 


The Commissioner is not bound to act on any findings or recommendations set out 
in a report with respect to a grievance referred to the Committee under section 33, 
but if the Commissioner does not so act, the Commissioner shall include in the 


decision on the disposition of the grievance the reasons for not so acting. 


Notwithstanding subsection (1), the Commissioner may rescind or amend the 
Commissioner’ s decision in respect of a grievance under this Part on the presenta- 
tion to the Commissioner of new facts or where, with respect to the finding of any 
fact or the interpretation of any law, the Commissioner determines that an error 


was made in reaching the decision. 
R.S., 1985, c. R-10, s. 32; R.S., 1985, c. 8 (24 Supp.), s. 16; 1990, c. 8, s. 65. 


Reference to the Committee 


Before the Commissioner considers a grievance ofa type prescribed pursuant to 


subsection (4), the Commissioner shall refer the grievance to the Committee. 


Notwithstanding subsection (1), a member presenting a grievance to the Commissioner 
may request the Commissioner not to refer the grievance to the Committee and, 
on such a request, the Commissioner may either not refer the grievance to the 
Committee or, if the Commissioner considers that a reference to the Committee is 


appropriate notwithstanding the request, refer the grievance to the Committee. 
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(3) Where the Commissioner refers a grievance to the Committee pursuant to this 


section, the Commissioner shall furnish the Committee Chairman with a copy of 


(a) the written submissions made at each level in the grievance process by the 


member presenting the grievance; 


(b) the decisions rendered at each level in the grievance process in respect of the 


grievance; and 


(c) the written or documentary information under the control of the Force and 


relevant to the grievance. 


(4) The Governor in Council may make regulations prescribing for the purposes of 


subsection (1) the types of grievances that are to be referred to the Committee. 
RIS 1985, CR 107s: 69" RS 1985, ©. 8 (74 Supp.), s. 16. 


34. (1) The Committee Chairman shall review every grievance referred to the Committee 


pursuant to section 33. 


(2) Where, after reviewing a grievance, the Committee Chairman is satisfied with the 
disposition of the grievance by the Force, the Committee Chairman shall prepare 
and send a report in writing to that effect to the Commissioner and the member 


presenting the grievance. 


(3) Where, after reviewing a grievance, the Committee Chairman is not satisfied with 
the disposition of the grievance by the Force or considers that further inquiry is 


warranted, the Committee Chairman may 


(a) prepare and send to the Commissioner and the member presenting the 
grievance a report in writing setting out such findings and recommendations 


with respect to the grievance as the Committee Chairman sees fit; or 
(b) institute a hearing to inquire into the grievance. 


(4) Where the Committee Chairman decides to institute a hearing to inquire into a 
grievance, the Committee Chairman shall assign the member or members of the 
Committee to conduct the hearing and shall send a notice in writing of the decision 


to the Commissioner and the member presenting the grievance. 


R.S., 1985, ce. R-10, s. 34; R.S., 1985, c. 8 (2nd Supp.), s. 16. 
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45.14 (1) 


(2) 


(3) 


45.15 (1) 
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(2) 


(3) 


PART IV of the Royal Canadian Mounted Police Act 


DISCIPLINE 
Appeal 


Subject to this section, a party toa hearing before an adjudication board may 


appeal the decision of the board to the Commissioner in respect of 


(a) any finding by the board that an allegation of contravention of the Code of 
Conduct by the member is established or not established; or 


(b) any sanction imposed or action taken by the board in consequence of a find- 


ing by the board that an allegation referred to in paragraph (a) is established. 


For the purposes of this section, any dismissal of an allegation by an adjudication 
board pursuant to subsection 45.1(6) or on any other ground without a finding 
by the board that the allegation is established or not established is deemed to bea 
finding by the board that the allegation is not established. 


An appeal lies to the Commissioner on any ground of appeal, except that an 
appeal lies to the Commissioner by an appropriate officer in respect of a sanction 
or an action referred to in paragraph (1) (b) only on the ground of appeal that the 


sanction or action is not one provided for by this Act. 


Before the Commissioner considers an appeal under section 45.14, the 


Commissioner shall refer the case to the Committee. 


Subsection (1) does not apply in respect of an appeal if each allegation that is 
subject of the appeal was found by the adjudication board to have been estab- 
lished and only one or more of the informal disciplinary actions referred to 
in paragraphs A1(1)(a) to (g) have been taken by the board in consequence of 
the finding. 


Notwithstanding subsection (1), the member whose case is appealed to the 
Commissioner may request the Commissioner not to refer the case to the 
Committee and, on such a request, the Commissioner may either not refer 
the case to the Committee or, if the Commissioner considers that a reference 
to the Committee is appropriate notwithstanding the request, refer the case to 


the Committee. 
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(4) Where the Commissioner refers a case to the Committee pursuant to this section, 
the Commissioner shall furnish the Committee Chairman with the materials 


referred to in paragraphs 45.16(1)(a) to (c). 


(5) Sections 34 and 35 apply, with such modifications as the circumstances require, 
with respect to a case referred to the Committee pursuant to this section as 


though the case were a grievance referred to the Committee pursuant to section 33. 
R.S., 1985, c. 8 (2nd Supp.), s.16 
45.16 (1) The Commissioner shall consider an appeal under section 4.5.14 on the basis of 


(a) the record of the hearing before the adjudication board whose decision is 


being appealed, 
(b) the statement of appeal, and 
(c) any written submissions made to the Commissioner, 


and the Commissioner shall also take into consideration the findings or recom- 
mendations set out in the report, if any, of the Committee or the Committee 


Chairman in respect of the case. 


(6) The Commissioner is not bound to act on any findings or recommendations set 
out in a report with respect to a case referred to the Committee under section 
45.15, but if the Commissioner does not so act, the Commissioner shall include 


in the decision on the appeal the reasons for not so acting. 
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PART V of the Royal Canadian Mounted Police Act 


DISCHARGE AND DEMOTION 


45.24 (1) A party to a review by a discharge and demotion board may appeal the decision 
of the board to the Commissioner, but no appeal may be instituted under this 


section after the expiration of fourteen days from the later of 
(a) the day the decision is served on that party, and 


(b) if that party requested a transcript pursuant to subsection 45.23(6), the day 


that party receives the transcript. 


(2) An appeal lies to the Commissioner on any ground of appeal. 


Reference to the Committee 


45.25 (1) Before the Commissioner considers an appeal under section 45.24, the 


Commissioner shall refer the case to the Committee. 


(2) Notwithstanding subsection (1), the officer or other member whose case is 
appealed to the Commissioner may request the Commissioner not to refer the 
case to the Committee and, on such a request, the Commissioner may either 
not refer the case to the Committee or, if the Commissioner considers that a 
reference to the Committee is appropriate notwithstanding the request, refer the 


case to the Committee. 


(3) Where the Commissioner refers a case to the Committee pursuant to this section, 
the Commissioner shall furnish the Committee Chairman with the materials 


referred to in paragraphs 45.26(1)(a) to (e). 


(4) Sections 34 and 35 apply, with such modifications as the circumstances require, 
with respect to a case referred to the Committee pursuant to this section as 


though the case were a grievance referred to the Committee pursuant to section 33. 
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45.26 (1) The Commissioner shall consider an appeal under section 45.24 on the basis of 


(4) 


(5) 


(a) the material that the officer or other member was given an opportunity to 


examine pursuant to subsection 45.19(3), 


(b) the transcript of any hearing before the discharge and demotion board whose 


decision is being appealed, 
(c) the statement of appeal, 
(d) any written submissions made to the Commissioner, and 
(e) the decision of the discharge and demotion board being appealed, 


and the Commissioner shall also take into consideration the findings or recom- 
mendations set out in the report, if any, of the Committee or the Committee 


Chairman in respect of the case. 


The Commissioner shall as soon as possible render a decision in writing on an 
appeal, including reasons for the decision, and serve each of the parties to the 
review by the discharge and demotion board and, if the case has been referred to 
the Committee pursuant to section 45.25, the Committee Chairman with a copy 


of the decision. 


The Commissioner is not bound to act on any findings or recommendations set 
out in a report with respect to a case referred to the Committee under section 
45.25, but if the Commissioner does not so act, the Commissioner shall include 


in the decision on the appeal the reasons for not so acting. 
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EXCERPT FROM THE RCMP REGULATIONS (1988) 
(Section 36: grievances that can be referred to the Committee) 


36. For the purposes of subsection 33(4) of the Act, the types of grievances that are 
to be referred to the External Review Committee of the Force are the following, 


namely, 


(a) the Force’ s interpretation and application of government policies that apply to 


government departments and that have been made to apply to members; 


(b) the stoppage of the pay and allowances of members made pursuant to subsection 


22(3) of the Act; 
(c) the Force’ s interpretation and application of the Isolated Posts Directive; 
(d) the Force’ s interpretation and application of the R.C.M.P. Relocation Directive; and 


(e) administrative discharge for grounds specified in paragraph 19(a), (f) or C1). 
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Message from the Acting Chair 


PP EST TOR SR 


The end of this fiscal year brought the 
announcement that Philippe Rabot, the Chair 
of the RCMP External Review Committee 
(the Committee”) for close to seven years, 
was leaving effective April, 2005. Mr. Rabot 
has been appointed Commissioner of Review 
Tribunals for the Canada Pension Plan (CPP) 
and Old Age Security (OAS). 


As Chair, Mr. Rabot played a central role 
in the continued evolution of the work of the 
Committee. He was committed to ensuring 
an independent and arms length review 

of all cases referred to the Committee. He 
was tireless in his dedication to providing 
thoughtful and comprehensive findings and 
recommendations in each case. Although the 
Committee will miss him, we congratulate 
him on his new appointment. I have been 
appointed Acting Chair for the interim 
period, and a selection process is underway 


for the filling of the position. 


The Committee is a small independent tribunal 
that reviews certain labour relations matters 
within the RCMP. In addition to our primary 
function of conducting case reviews, we prepare 
and maintain up-to-date communication tools 
to share information with the public and our 
stakeholders about the Committee, its findings 
and recommendations, and relevant legal 
principles. The Committee website, its quar- 
terly publication (the Communiqué), as well as 
its training mandate are key to its success in 
this area. Also, we are committed to meeting 
all of our corporate responsibilities in 
accordance with the principles of openness, 


efficiency and accountability. 


Over the last three years, the Committee 

has observed a marked increase in both its 
operational and corporate responsibilities. 
As will be discussed in this report, the num- 
ber of cases referred to the Committee has 
remained somewhat constant over the last 
three years, but this year there was an increase 
in the referral of disciplinary appeals. In the 
corporate area we developed a performance 
measurement plan and adapted our reporting 
structure to meet the new guidelines issued 
by Treasury Board. As well, we prepared to 
meet the requirements of the new Public Service 
Modernization Act, a major portion of which 
came into effect on April I, 2005. 


This year’s annual report addresses a variety 
of issues that the Committee examined 
in the case reviews that it conducted in the 
2004-2005 year. This annual report is 
available on our web site, along with our 
quarterly Communiqués and case summaries, 


and our performance and planning reports. 


Crete ety) 


Catherine Ebbs 
Acting Chair 
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PART IL: 


This Year in Review 


ee 


A. Mandate, Role and Responsibilities of the RCMP External Review Committee 


Overview 


The Committee is a quasi-judicial tribunal 
established by the RCMP Act. Its members are 
appointed by the Governor in Council for a 
term not exceeding five years. At this time the 


Committee has only one member who is both 


the Chair and Chief Executive Officer. 


The Committee makes recommendations 

to the Commissioner of the RCMP, who 

has decision-making authority on all matters 
that have been referred to the Committee. 


These decisions may be subject to review by 


the Federal Court of Canada. 


The overall objective of the work of the 
Committee is to positively influence labour 
relations within the RCMP. The mandate 
of the Committee is to review grievance, 
disciplinary and discharge and demotion 
cases referred to it. It then provides findings 
and recommendations that will assist the 
Commissioner of the RCMP in making 
decisions that are fair and well informed. 
The Committee’s review of cases before it is 
intended to ensure transparency, fairness, 
impartiality and independence in the internal 


RCMP labour relations process. 


The Committee’s statutory mandate arises 
out of the RCMP Act, Parts II, III, IV and V. 
Part II of the RCMP Act establishes the RCMP 
External Review Committee, its duties, and 
its rule-making authority. Part HI discusses 
the grievance procedure and the review 


process at the Committee level. Parts IV and 


V address disciplinary and discharge appeals 
respectively and describe the role and respon- 


sibilities of the Committee in those areas. 


Grievances 


Part III of the RCMP Act gives members the 
right to submit grievances. Initially these are 
reviewed by an RCMP officer designated 

as an adjudicator, and the decision is based 
on written submissions. If a member is dis- 
satisfied with the decision made by a Level I 
Adjudicator, and wishes to appeal, then 

the member files a Level II Grievance. The 
law provides that certain grievances must 

be referred to the Committee. In the rare 
occurrence where the grievor may ask that 
the case not be referred, the Commissioner 
has the discretion not to do so. In grievances 
referable to the Committee, the Commissioner 
is the final decision-maker and he refers 
each grievance to the Committee for recom- 


mendations before making his decision. 


Section 36 of the RCMP Regulations sets out 

5 categories of grievances that are referred to 
the Committee for review: interpretation and 
application of government wide policies that 
apply to members of the RCMP; stoppage of 
pay during suspension of a member; inter- 
pretation and application of the Isolated Posts 
Directive; interpretation and application 

of the Relocation Directive; Administrative 
Discharge on grounds of physical or mental 
disability, abandonment of post, or irregular 


appointment. 


Discipline 


All members must follow the RCMP Code 

of Conduct (found in ss. 38-58.7 of the RCMP 
Regulations, 1988). Part IV of the RCMP Act 
describes disciplinary processes and sanctions 
for members of the RCMP, and it sets out 
the accountability mechanisms for members 
who are found to be in violation of the 

Code of Conduct. Violations of the Code may 

be addressed informally, but in more serious 
cases will be addressed through formal meas- 
ures. Where formal discipline is initiated, the 
matter is referred to an adjudication board 
(the “Board”), comprised of three officers of 
the RCMP. A hearing is held and the Board 
determines if the member has violated the 
Code of Conduct. If so, another hearing is held 
to determine the appropriate sanction to be 
imposed. To come to this determination, 

the Board will consider all relevant circum- 
stances, as well as both the aggravating and 


mitigating factors. 


Under Part IV of the RCMP Act, the officer 
who initiated the disciplinary hearing or the 
member may appeal the Board's decision to 
the Commissioner. Only the member who has 
allegedly violated the Code of Conduct has the 
right to appeal the sanction ordered. Appeal 
submissions are made in writing. Unless the 
member requests otherwise, the Commissioner 
refers all disciplinary appeals to the Committee 


for its findings and recommendations. 
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Discharge and Demotion 


Under Part V of the RCMP Act, a member may 
be subject to discharge or demotion proceedings 
for failing to perform his or her duties in a 
satisfactory manner, after having been given 
“reasonable assistance, guidance and supervision in an 
attempt to improve the performance of those duties. ” 
These proceedings are initiated by the 
Commanding Officer serving the member 
with a Notice of Intention to discharge 

or demotion. The member has the right 

to examine the material in support of the 
Notice of Intention and to request that a 
discharge and demotion board, consisting 


of three officers of the Force, be convened. 


Either the member or the Appropriate 
Officer may appeal the decision of an RCMP 
discharge and demotion board. Appeal 
submissions are made in writing and the 
appeal is then referred to the Committee. 
There have only been four appeals of dis- 
charge and demotion board decisions before 
the Committee, one of these having been 


reviewed in the last year. 


The Review Process 
at the Committee level 


In all grievance, discipline and discharge 
and demotion matters referred to it, the 
Committee bases its review on the entire 
record before it. This includes all of the 
original documents, the decision made, and 
the submissions of the parties. Where the 


review involves the appeal of a disciplinary 
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or discharge and demotion decision, the 
transcript of the Board hearing is also before 
the Committee, as well as any exhibits entered 
at the hearing. The Chair may request that 
the parties provide additional information or 
submissions. If this is done, the other party is 
given the chance to respond. The Committee 
has the option of holding a hearing, but this 


is rarely ordered. 


After consideration of all the issues, the 
Chair of the Committee provides findings 
and recommendations to the Commissioner 
and these are also provided to the parties. 
The Commissioner is not obliged to accept 
or follow the Committee recommendations. 
However, if the Commissioner decides not to 
follow the recommendations of the Committee, 
the law requires that in his reasons, he give an 


explanation for not doing so. 


In its thorough review of cases over the years, 
the Committee has contributed to the resolu- 
tion of a number of work related issues within 
the RCMP and often makes recommendations 
that go to the heart of improving the applica- 
tion of RCMP policies and practices to its 
membership. The Level II grievances, and 
disciplinary and discharge and demotion 
appeals involve disputes that were not resolved 
through the initial stages of dispute resolution. 
‘Typically, the issues referred to the Committee 
involve complex, challenging and sensitive 
issues that require in depth analysis. The 
Committee must balance a variety of interests 
before it, including those of the member, 


those of the RCMP, and those of the public. 


The Committee’s 
Communication Role 


The Committee also plays an important role 
in communication with its various stakeholders. 
Committee staff prepare and distribute 
information on its role and mandate, as 

well as on its findings in cases before it, and 
relevant legal principles. The Committee's 
Communiqué, published on a quarterly basis, 
includes summaries of all the Committee’s 
recommendations, as well as summaries of 
the Commissioner’s decisions pertaining to 
those matters and articles of interest. Last 
year, articles published dealt with issues such 
as the grievance process as well as the Canadian 
Charter of Rights and Freedoms and the adjudication 
of grievances and disciplinary appeals. The 
Communique is distributed throughout the 
RCMP without charge, and is also available 


on the Committee’s website. 


The Committee also contributes to training 
programs, requests for information and 
meetings and consultation. This year, 
Committee staff completed a training manual 
on discipline appeals as well as comprehensive 
training material on the grievance process. 
Staff contributed to a training program for 
new RCMP adjudicators, staff representatives 
and analysts in the area of grievances. In 
addition, the Committee met with a variety 
of stakeholders to discuss issues of common 
concern. For example, the staff met with 

new RCMP staff representatives in the fall 

of 2004 and responded to requests for 
information from RCMP members, other 


government agencies and the public. 
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B. Statistics 


Over the last three years, the total number 
of cases referred to the Committee has 
remained about the same. In the 2004-2005 
year, fewer grievances were referred to the 
Committee: a total of 30, compared to 36 
in the previous year and 42 in 2002-2003. 
On the other hand, it is significant that 

II disciplinary decisions were referred to 

the Committee during the 2004-2005 year, 
a marked increase from the previous three 
years. No discharge appeals were referred to 
the Committee in the 2004-2005 year. 


This year, the Committee issued 23 grievance 
recommendations, compared to 37 in 2003- 
2004 and 17 in 2002-2003. One grievance 
was withdrawn. The subject matter of this year’s 
recommendations fell into the following 


general categories: 


Grievances 
General Categories 


Harassment and 


Legal Fees (3) 
\ Related Issues (5) 


SWOP (2), 


Classification (3) 


> 
i Travel (1) 
Relocation (9) 


In 2004-2005, the Committee issued seven 
recommendations on disciplinary appeals, 
similar to last year. Historically, most disci- 
plinary appeals before the Committee are 
initiated by the member. In the last two years, 
the Committee has observed an increase in 
the proportion of appeals by the officer who 

initiated the disciplinary process. This year, 
three of the cases involved Appropriate Officer 
led appeals and four appeals were initiated by 
the member. Of the seven disciplinary cases 
appealed, three involved a sanction of an 
order to resign within I4 days, failing which 


the member would be dismissed. 


In addition, the Committee issued one 
recommendation on an appeal of a decision 
from an RCMP discharge and demotion 
board, the fourth to be reviewed in the 
history of the Committee. 
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In conclusion, a total of 41 cases were 
referred to the Committee this year, and 
findings and recommendations were issued 
in 31 cases, including several outstanding 
cases from previous years. At year end, 46 
active cases remained before the Committee, 
including 39 grievances. The number of files 
completed by the Committee from year to 
year may vary, depending on the complexity 
of the issues raised, and on whether the 


Committee must request further information. 
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A number of interesting and challenging 
issues were reviewed by the Committee in 
2004-2005. Several of these issues will be 


discussed in the next section of the Report. 
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AURONT 


Issues of Particular Interest 
PP NT DSTA PDN LEAT 


A. Grievance Issues 


A.1 Standing and the Right to Grieve 


Overview 


In order to submit a grievance, a member 
must have standing. Standing, or the right 
to grieve, is defined by section 31(1) of the 
RCMP Act: 


31. (1) Subject to subsections (2) and (3), 
where any member is aggrieved by any decision, 
act or omission in the administration of the 
affairs of the Force in respect of which no other 
process for redress is provided by this Act, the 
regulations or the Commissioner’s standing 
orders, the member is entitled to present the 
grievance in writing at each of the levels, up to 
and including the final level, in the grievance 
process provided for by this Part. 


This provision places specific conditions on 
standing and is often a subject of debate in 
cases before the Committee. The Committee 
has endorsed a broad and liberal interpreta- 
tion of section 31 to support the objectives of 
the legislation. In 2004-2005, Committee 
recommendations raised the issue of standing 
in several contexts, including the right of 
retired members to grieve; adverse effect and 
standing; the effect of an alternative process; 
standing and decisions, acts or omissions 

in the administration of the Force; and the 


meaning of being “aggrieved ”. 


Retired Members 
Section 31 of the RCMP Act states that only 


“members” can grieve. Over the last two years, 
the Committee has been called upon to 
address whether a retired RCMP member 
is included in the definition of “member” 
and has standing to bring a grievance. The 
Committee issued recommendations in 
this area in 2004-2005 in G-321, G-324, 
and G-332. 


In G-321, a job classification was disputed, 
leading to a lengthy grievance process and 
subsequent court proceedings that resulted in 
a new evaluation being ordered. The member 
had retired by the time that he grieved this 
second job evaluation. The Level I adjudicator 
held that the grievor was no longer a member 
of the RCMP, and therefore did not have 
standing. The Committee disagreed. It was 
of the view that the legislation should be given 
a fair, large and liberal construction to best 
meet its objectives. The Committee noted 
that the decision being grieved pertained to 
the classification of the position at the time 
the incumbent held it. The RCMP Act required 
only that the decision challenged pertain 

to the rights of a person as a member of the 
RCMP. It was not necessary for the person 

to still be a member of the RCMP when the 
grievance was presented. The Commissioner 


agreed that the grievor had standing. 
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In G-324, a retired member grieved a 
harassment decision arising from a complaint 
he had made prior to his retirement. The 
Committee found that the grievor had stand- 
ing because he was a member of the Force 

at the time that he initiated the harassment 
complaint. The Committee again cautioned 
that a literal interpretation of the RCMP Act 
would not result in the effect that Parliament 
intended. The wording in s. 31(1) merely 
requires that the subject of the grievance per- 
tain to the employer-employee relationship. 
It is sufficiently broad to capture instances 
where a member has retired between the time 
that a decision was sought and the time that 
the decision was finally issued. The Chair 
commented that waiting until after the mem- 
ber has retired would shield decisions from 
scrutiny through the grievance process. An 
important level of accountability could there- 
fore be bypassed. He also referred to three 
Federal Court judgments that have addressed’ 
the rights of former public servants to use 

the grievance process and that lend support 
to the position that the grievor’s retirement 
from the Force did not necessarily affect his 


right to use the grievance process. 


Similarly, in G-332, the Committee found 
that a retired member had standing to present 
a grievance related to his retirement benefits. 
The grievor first received the commitment 
regarding retirement benefits while serving 

as a member of the Force and the grievance 


process was the appropriate recourse. 


To date, the Commissioner has not issued 


decisions in either G-324 or G-332. 


Adverse Effect and Standing 


A member is not entitled to grieve a decision, 
act or omission unless the member is personally 
“aggrieved”, i.e. unless the decision, act or 
omission has some effect on the member 
personally. In three cases this year, the 
Committee examined the issue of when a 
member is aggrieved. It emphasized that to 
grieve a decision, the member does not have 
to show that the grievance will succeed, but 
only that the matter being grieved has had 
some direct impact. Once the grievance is 
accepted, it is up to the Level 1 Adjudicator 
to decide on the merits of the arguments pre- 


sented whether or not to allow the grievance. 


In G-322 and G-323, the grievor complained 
of harassment against two individuals for 
comments allegedly made about him. In 
G-334, the grievor had been denied a meal 
claim which included payment for meals that 
had been provided on site without charge. 
The Committee found that in all 3 cases, 

the Level I adjudicator had denied standing 
because he had found that the grievor had not 
proved his case. The Committee found that 
the grievors had standing because the matters 
being complained of affected them directly. 
However, as to the merits of the grievances, 
the Committee recommended denial. In 
G-322 and G-323, the Commissioner agreed 
with the Committee's analysis on the issue 

of standing and on the merits and denied the 
grievances. The grievance in G-334 was still 


before the Commissioner at year-end. 
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The Effect of an Alternate Process 


Subsection 31(1) requires that there be, in 
respect of the decision, act or omission at 
issue, “no other process for redress ... provided by this 
Act, the regulations or the Commissioner’s Standing 
Orders”. Where there is an alternate method 
for redress, a grievance cannot be brought 


under subsection 31(1). 


In G-326, the Level I adjudicator ruled that 

a harassment grievance was inadmissible 
because the grievor had access to a harassment 
complaint process under RCMP policy. The 
Committee found that the process developed 
under policy did not prevent the grievor 
from submitting a grievance to address the 
same issue, because it was not a process for 
redress provided by an act, regulation or 
Commissioner’s Standing Order, as stipulated 
in the RCMP Act. The Committee also found 
that the grievance was out of time and unsup- 
ported by the evidence and recommended 

its denial. 


The Commissioner agreed with the findings 
and recommendations of the Committee and 
denied the grievance, but did not comment 


specifically on the issue of standing. 


Standing and decisions, acts or 
Omissions in the administration 
of the affairs of the Force 


If aggrieved, a member may challenge 
any “decision, act or omission”, as long as the 
decision, act or omission was made “in the 
administration of the affairs of the Force”. 


In G-335, the member filed a grievance to 
challenge a decision made by an employee of 
Treasury Board Secretariat to decline to declare 
the community he resided in a “depressed housing 
market”. This had a direct bearing on the mem- 
ber because with this declaration, he would 
have been fully compensated for losses he 
incurred on the sale of his home after being 
transferred. The Level I adjudicator ruled 
that he did not have jurisdiction to hear the 
grievance as the decision in question had not 
been made by the RCMP. At Level II, the 
grievor argued that a relevant consideration 
was the fact that he “received documentation for 
this Depressed Market Application as a member of 

the RCMP with [his] RCMP relocation information”. 
He also argued that the decision on his 


application was based on advice received from 


the RCMP. 


The Committee found that the grievor lacked 
standing. Grievances that pertain to amem- 
ber’s entitlement to benefits provided by a 
Treasury Board policy or directive are only 
grievable when the authority to make a decision 
rests within the RCMP. The grievance process 
could not be used to challenge advice that the 
RCMP provides to another department because 
Treasury Board Secretariat was ultimately free 
to reject it. This grievance was still before the 


Commissioner at year-end. 
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In G-339, part of the Committee recommen- 
dation included a finding that the grievor 
could not grieve the decision to deny his 
request for a criminal investigation concerning 
a person who is not employed by the RCMP. 
The Committee found that that particular 
decision was not a matter within “the administra- 
tion of the affairs of the Force” as required by s. 31(1) 
of the RCMP Act. The grievance process was 
designed to address the manner in which the 
employee-employer relationship was managed 
only. The Commissioner has yet to render a 


decision on this matter. 


Standing and the Meaning 
of “aggrieved” 


In G-340, the Committee discussed the 
meaning of the term “aggrieved” and determined 
that the grievor did not have standing. In 

his capacity as a Divisional Staff Relations 
Representative, the grievor wanted to inter- 
vene in proceedings filed by another member 
before the Federal Court of Canada. He 
requested authorization to be represented 

by a lawyer paid for by the RCMP and was 
denied. Nevertheless, the grievor presented 
his application for leave to intervene before 
the Court through a lawyer and again requested 
that his legal costs be covered by the RCMP. 
This request was also denied. This resulted 
in the first grievance. The Force’s subsequent 
refusal to pay the two bills of costs from the 
grievor s lawyer led to two more grievances. 
All three grievances were denied at Level I on 
the ground that the request for legal repre- 
sentation did not meet the criteria set out in 
the Policy on the Provision of Legal Assistance 


to Crown Servants. 


The Committee found that all three griev- 
ances were inadmissible since the grievor was 
not “aggrieved” as required by section 31(1) of 
the RCMP Act. The Committee stated that to 
be aggrieved required some level of personal 
impact. In this case, the grievor was seeking 
the payment of legal fees to advance his pro- 
fessional work as a Divisional Staff Relations 
Representative, which was an inappropriate 
use of the grievance process. The Commissioner 


has yet to render a decision in this matter. 


A.2 Mandatory Retirement 


For the first time in its history, the Committee 
has issued a recommendation in a grievance 
with respect to mandatory retirement in 

the Force. The Committee has provided the 
Commissioner with extensive reasoning on 
this issue and the potential shortcomings 


of the current regulatory provisions. 


In G-325, the grievor applied for an exten- 
sion of his term of service shortly before his 
mandatory retirement age of 60. Section 26 
of the Royal Canadian Mounted Police Superannuation 
Regulation imposes mandatory retirement ages on 
various ranks of the RCMP, but subsection 6 
allows for an extension of these time limits 
“in the interest of the good government of the Force 
and where an operational requirement exists”. The 
grievor based his request mostly on his out- 
standing service record, but it was rejected on 
the basis that “exemplary service does not meet the 


test of good governance or operational need”. 
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The grievor was then discharged on his 6oth 
birthday. He filed a grievance arguing that 
the denial of the opportunity to continue his 
career was discriminatory on the basis of age. 
The RCMP relied on s.15(1)(c) of the Canadian 
Human Rights Act, which provides that it is not 
a discriminatory practice if an individual’s 
employment is terminated at the normal age 
of retirement for employees working in similar 
positions. The grievor questioned the setting 
of a mandatory retirement age and argued 
that other police services either had a manda- 


tory retirement age of 65 or none at all. 


The Level I adjudicator allowed the grievance 
because of a procedural error. The request for 
extension had been denied by the respondent, 
instead of being referred to the Commissioner 
for review and recommendation as required 
by law. Nevertheless, the Level I adjudicator 
also stated that, had the correct process been 
followed, the decision would have likely been 


the same. 


The Committee recommended allowing the 
grievance, and agreed that the respondent 
lacked the legal authority to deny the request 
for an extension to the terms of service. But 
the Committee disagreed with the Level I 
adjudicator as to whether the result would 
have been the same had the correct process 
been followed. The Committee endorsed a 
liberal interpretation of “good government... 
and operational requirement” such that personal 
factors related to education, experience, past 


performance and motivation may be taken 


into account in deciding on requests for 

extensions to terms of service. It found that 
the procedural error resulted in the unfair 
denial of the opportunity for the grievor to 
continue his career in the Force beyond his 


60 birthday. 


Reviewing both case law and the relevant pro- 
visions of the Canadian Human Rights Act, the 
Committee considered whether it was lawful 
for the RCMP to compel its officers to retire 
at age 60. In 1990, the Supreme Court had 
ruled that a mandatory retirement age of 65 
for university professors did not violate the 
Canadian Charter of Rights and Freedoms (McKinney 
v. University of Guelph [1990] 3 S.C.R. 229). 
The Committee noted that thinking has 
changed since that time. Specifically, the 
Committee referred to a more recent case 
from the British Columbia Court of Appeal 
(GVRD Employees’ Union v. GVRD, 2001 BCCA 
435) which suggested that the reasoning in 
McKinney might be due for reconsideration 
given changes in workplace demographics and 
new thinking on age discrimination, other 
equality rights and the mobility of the work- 
force. The Court concluded: 


[t]he social and legislative facts now available 
may well cast doubt on the extent to which the 
courts should defer to legislative decisions made 
over a decade ago. The issue is certainly one of 


national importance. 
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The Committee also referred to the Supreme 
Court of Canada’s decision in ‘Meiorin’ 

(British Columbia (Public Service Employee Relations 
Committee) v. BCGSEU [1999] 3 S.C.R.3) 
which imposed a more rigorous test on the 
employer to meet its human rights obligations 
to accommodate an employee. Here, the Force 
had not shown that it would have experienced 
an undue hardship had it retained the grievor 
as a member beyond his Goth birthday. 


As well, the Committee discussed whether 
s.15(1)(b) of the Canadian Human Rights Act was 
applicable. This section allows an employer to 
regulate a mandatory retirement age. However, 
the Committee noted that in the case of the 
RCMP, this section may not apply because the 
regulation applicable to the RCMP was not 
established specially for the purpose of com- 
plying with s.15(1)(b). Finally, the Committee 
stated that more evidence would be needed 

to determine whether the RCMP’s mandatory 
retirement age complied with s.15(1)(c) of 

the Canadian Human Rights Act, which allows for 
mandatory retirement at the “normal age of 
retirement for employees working in positions similar 


to the position” of the individual in question. 


This grievance was still before the 


Commissioner at year-end. 


A.3 Stoppage of Pay and Allowances 


In 2004-2005, the Committee issued 
findings and recommendations on the issue 
of stoppage of pay and allowances (G-328, 
G-342) . Level II decisions on the previous 
year’s three stoppage of pay grievances 
(G-318, G-319, G-320) were also rendered 


by the Commissioner. 


In the previous year’s cases, the Committee 
had recommended that all three grievances be 
allowed. In the Committee’s view , the Treasury 
Board regulation on stoppage of pay and 
allowances was invalid, because it was not 
detailed enough, and it left the substance of 
when a members’ pay and allowances may be 
stopped to internal RCMP policy, contrary 
to the RCMP Act. This meant that the RCMP 
policy in this area was also invalid. In all three 
cases, the Commissioner declined to adopt 
the Committee's conclusion that the Treasury 
Board regulation and the RCMP internal 
policy on stoppage of pay and allowances were 
invalid. He stated that he lacked the legal 
authority to do so. 


The Committee had also called into question 
whether the facts of the three grievances 
genuinely represented examples of “extreme 
circumstances when it would be inappropriate to pay 

a member”, as required by the Force policy 
and whether one of the decisions to stop pay 
and allowances was made in a timely manner. 
In G-318, the Commissioner found that the 


grievance was moot due to the fact that the 
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grievor and the Force had negotiated a mutually 
acceptable reinstatement. In G-319, he 
allowed the grievance on the issue of timeliness, 
concurring with the Committee that the stop- 
page of pay order must be made in a timely 
manner. In G-320, the Commissioner rein- 
stated the grievor’s pay effective on the date 
of the original stoppage of pay order because 
an adjudication board had found that the 
allegations giving rise to the stoppage order 


had not been made out. 


The recommendations issued by the 
Committee in the current year (G-328, 
G-342) are consistent with its previous find- 
ings and recommendations, particularly 

on the issue of the invalidity of the Treasury 
Board regulation and RCMP policy on stop- 
page of pay and allowances. 


In G-328, the grievor was suspended for 
refusing to take a medical exam. After a five- 
month investigation, the division Commanding 
Officer requested the stoppage of the grievor’s 
pay and allowances, and this request was 
accepted. The Level I Adjudicator upheld the 
stoppage, stating that, the grievor’s conduct 
“seriously affected his ability to perform his duties 

as a member of the RCMP” and could have 

“a significant negative impact on the public's confidence 
in the ability of the police service to protect the com- 
munity if police officers could follow some orders but 
disregard others”. 


The Committee found that the Commanding 
Officer could not justify the five month delay 
in initiating the stoppage of pay process. It 
stated that both the respondent and the Level I 
Adjudicator exaggerated the seriousness of 
the conduct and that their decisions did not 
give enough weight to the grievor’s reasons 
for not wishing to submit to a medical exam. 
For example, the grievor had received a legal 
opinion that the order he was given was in 
violation of the Canadian Charter of Rights and 
Freedoms. The Commissioner concluded that 
the grievance did have not any practical interest 
since the pay and benefits had already been 
re-instated to the grievor following his decision 


in the disciplinary matter. 


In G-342, the grievor was subject to a disci- 
plinary investigation for allegedly creating or 
passing fraudulent transfer documents for a 
vehicle which had been involved in an accident, 
in an attempt to prove the vehicle was prop- 
erly insured. No criminal charges were laid, 
but the grievor was charged with an offence 
under British Columbia’s Insurance Act. The 
grievor was suspended pending the investiga- 
tion. Seven weeks later his Commanding 
Officer initiated the process to stop his pay 
and allowances. The grievor maintained that 
the initiation of the process to stop his pay 
was not timely and that the conditions for 

the suspension of pay under Force policy had 
not been met. These arguments were rejected 
and his pay and allowances were stopped on 


the basis that “the totality of the behaviour of this 
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member, as demonstrated in the material presented in 
support of the allegation, is considered to be outrageous 
and affects the integrity of the RCMP in terms of the 
professional image we must portray to members of our 


community. 1 


In the Committee’s view, the initiation of the 
process to stop the grievor’s pay and allowances 
was timely, but the decision failed to take into 
account the fact that the Force’s own policy 
excluded stoppage of pay and allowances 

for violations of provincial statutes. The 
Committee therefore recommended that 


the grievance be allowed. 


In both G-328 and G-342, the Committee 
reiterated the concern expressed in the previous 
three stoppage of pay grievances, namely that 
the Treasury Board regulation was invalid. 

In G-342, the Committee commented on the 
position taken by the Commissioner in the 


previous three grievances that he was without 


legal authority to pronounce on the validity 
of the regulation in question. It referred 

to the Supreme Court of Canada decision 
in Nova Scotia (Workers’ Compensation Board) v. 
Martin; Nova Scotia (Workers’ Compensation Board) 
v. Laseur ([2003] 2 S.C.R. 504) which stated 
that the matter of whether an administrative 
tribunal has jurisdiction to decide questions 
of law can be implied from the enabling 
legislation and does not need to be expressly 
stated. The Committee stated that the 
Commissioner’s implied jurisdiction to 
determine questions of law is supported 

by section 32(3) of the RCMP Act, which pro- 
vides the Commissioner with jurisdiction to 
rescind or amend any decision made “with 
respect to the finding of any fact or the interpretation 
of any law”. 


The grievance in G-342 was still before the 


Commissioner at year-end. 


B. Disciplinary Issues 


B.1 Sanction where there have 
been prior disciplinary measures 


If an adjudication board finds that the allega- 
tions against the member are founded, it must 
decide on the appropriate sanction. It does 
this by weighing a number of factors. The 
relevance of a members prior discipline on 
appropriate sanction was considered this past 
year by the Committee D-092. In that case, 
an RCMP member was approached by a for- 
mer police officer who worked with a private 
investigation firm and asked for confidential 
information regarding certain vehicles and 
their owners. The member had known the 
former police officer for many years and 
provided the information by accessing police 
databanks. He believed that the information 
being sought was in relation to executing 
seizure orders that had been issued by the 
courts. The investigation firm could have 
obtained much of the information, but not 
all of it, by paying a $10 application fee to 
the province. The member was also offered 
money by the firm to seize two vehicles and 
secure them in the detachment compound. 
He initially accepted these offers but changed 


his mind several days later. 
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Before an RCMP adjudication board, 

the member admitted his misconduct and 
expressed remorse. At the sanction hearing 
that followed, evidence was introduced that 
the member had been reprimanded six years 
prior to the latest incidents for another 
unauthorized disclosure of personal infor- 
mation obtained by accessing police data 
banks. Based largely on that evidence and 
its assessment that the member had been 
motivated by personal gain, the Board con- 
cluded that he should be ordered to resign 
from the Force. The fact that he had once 
again disclosed personal information after 
having been previously disciplined for the 
same misconduct was an indication that the 


risk of recurrence remained high. 


In his appeal of the sanction imposed by the 
Board, the member argued that he was being 
treated more harshly than other members for 
similar misconduct. He disputed the Board's 
assessment that there was a risk of recurrence, 
noting that former supervisors and colleagues 
who had appeared as character witnesses 
testified that they considered him to be highly 


trustwo rthy. 
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The Committee stated the member’s previous 
discipline for similar misconduct was given 
too much weight, even though it was appro- 
priate for the Board to consider this as an 
aggravating factor. First, the prior discipline 
was dated, having been administered six years 
prior to the latest incidents. Secondly, the 
previous discipline consisted of an informal 
reprimand and was at the lower end of severity. 
These two factors had to be considered in 
combination with other factors. For example, 
there was evidence of eighteen months of. 
psychotherapy yielding positive results. It was 
not entirely clear that the member had appre- 
ciated that he was violating anyone's rights 
when he provided information. Rather, it 
appears as though the information about 
individuals whose vehicles were going to be 
seized had been sought from the member 

out of a safety concern for the employees 

of the private investigation firm. Finally, 
the misconduct in this case was an error in 
judgment, and did not reflect a fundamental 


lack of morality. 


The Committee found that termination of 
the member’s career with the Force on this 
second occurrence was excessive and recom- 
mended that the sanction imposed by the 
Board be replaced by a forfeiture of pay for 
ten days and a reprimand. The Commissioner 


has yet to render a decision in this matter. 


B.2 Discipline and time limits 


Overview 


Formal disciplinary proceedings must be 
initiated within twelve months from the time 
the contravention and the identity of the 
member became known to the Commanding 
Officer of the Division. The requirement 

for a Commanding Officer to initiate disci- 
plinary proceedings within a year raises a 
number of important questions. When would 
a Commanding Officer be considered to have 
sufficient knowledge of misconduct? Ifa 
Commanding Officer is being replaced tem- 
porarily, can the acting Commanding Officer 
become responsible for initiating disciplinary 
proceedings? If a matter is known to other 
senior officers within the Division for a sig- 
nificant period of time, is that considered 
knowledge of that Division’s Commanding 
Officer, even if it is not brought to the 
Commanding Officer’s attention? Where 

the Force is advised of member misconduct 
after that member has been transferred from 
one Division to another, which Division 
Commanding Officer is ultimately responsible 
for initiating disciplinary proceedings within 
a year? These questions were discussed in an 
appeal before the Committee and an applica- 
tion for judicial review heard in Federal Court 


this year. 
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Thériault v. Canada 


In Thériault, a criminal operations officer 
became aware of the allegations involving the 
member. This same officer served as acting 
Commanding Officer of the Division. No 
action was taken against the member until 
some time later, after the actual Commanding 


Officer was informed of the allegations. 


The member had argued that the disciplinary 
hearing had not been initiated in time. He 
submitted that the one-year time limit started 
to run when the criminal operations officer 
became acting Commanding Officer. The 
Adjudication Board decided that the time 
began to run only when the Commanding 
Officer received the required knowledge. 
What the criminal operations officer had 
known before he served as acting Commanding 
Officer was irrelevant — the time limit started 
to run only when the person in the position of 
Commanding Officer received the informa- 


tion in their capacity as Commanding Officer. 


The Committee (D-082) recommended 
that the appeal be dismissed, but for different 
reasons than those of the Adjudication 
Board. The Committee found that since 

the criminal operations officer was in the 
acting Commanding Officer position only 
temporarily and for short periods, his prior 
knowledge did not transfer to the Commanding 
Officer position. The Commissioner 
dismissed the appeal as recommended by the 
Committee. He stated that the proceedings 


were initiated within the one year limitation 


period. He adopted the Board’s analysis as to 
the statutory time requirement and the posi- 


tion of an the acting Commanding Officer. 


An application to the Federal Court for 
judicial review by the member was dismissed 
(Thériault v. Canada [2004] FC 1506). In its 
reasons, the Court stated that it does not 
matter whether a member is permanently 

Commanding Officer, or holds that title on 
a temporary basis when determining whether 

the time limit has been met. The significant 

issue is whether the member occupying the 

position of Commanding Officer, in whatever 

capacity that may be, has acquired sufficient 

knowledge of a contravention to the Code 

of Conduct for the one year time period to 


be triggered. 


The Court highlighted the purpose of the 
limitation provision, which is to “strike a 
balance between promptness and equity in the treatment 
of disciplinary justice”. The RCMP Act requires 

an internal investigation to be held where 

it appears that the Code of Conduct has been 
contravened. This investigation allows a 
Commanding Officer to assess the serious- 
ness of the contravention and the evidence 
available, and to determine whether formal 
discipline is warranted. With this in mind, 
the Court found that the knowledge of a 
Commanding Officer would have to go 
“beyond mere unsubstantiated allegations” and 
would refer rather to “the results of an investiga - 
tion performed internally”. The Court stated that 
the CROP did not have the level of knowledge 
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required to trigger the limitation period, when 
he was serving as an acting Commanding 
Officer. Information that would have triggered 
the need to initiate a disciplinary proceeding 
became known to the Commanding Officer 
at a later date. The Court concluded that 

the time limit had not expired. The Federal 
Court’s decision in Thériault is presently 


under appeal to the Federal Court of Appeal. 


D-090 


Following the Federal Court's decision in 
Thériault, the Committee considered a disci- 
plinary appeal in which a senior officer had 
known of alleged misconduct by a former 
member of the Division for a significant 
period of time, but had not brought it to 

the Commanding Officer’s attention. In 
D-090, disciplinary proceedings were initiated 
against a member for allegedly defrauding 
an elderly woman who was later diagnosed as 
suffering from dementia. The member had 
been transferred to another Division not long 
before a complaint was made to his former 
Division by a member of the public. Both 

a criminal and a disciplinary investigation 
concerning the incident took place in the 
member's original Division. It was not until 
18 months later, upon completion of the 
disciplinary investigation, that the member’s 
current Division Commanding Officer was 
informed of the allegations. The disciplinary 
proceedings were initiated by this Division 


Commanding Officer on the following day. 


The Board concluded that the time limit 

had not been respected because the member's 
original Commanding Officer should have 
been informed of the allegations at the outset 
of the criminal investigation. According to the 
Board, the delay in making that Commanding 
Officer aware of the investigation brought 
the administration of justice into disrepute. 
The Commanding Officer appealed the 


Board’s decision. 


The Committee recommended that the 
appeal be allowed. The Committee noted that 
Parliament made a deliberate choice in the 
wording of the provision on time limitations 
for initiating disciplinary proceedings. The 
RCMP Act does not provide direction as to 
when a Commanding Officer must be made 
aware of alleged misconduct, however long 
that may take. The Committee stated that 
there is a legitimate reason as to why Parliament 
made that choice: RCMP members should 
not be able to succeed in protecting each 
other by concealing information of wrong- 
doing until after the time that a limitation 


period might expire. 


The Committee also stated that the Board 
ought not to have disregarded the certificate 
signed by the Commanding Officer and his 
evidence as to when he became aware of the 
allegations of misconduct. The certificate 
constitutes proof of the date the Commanding 
Officer became aware of an allegation of mis- 


conduct, so long as there is no evidence to the 


contrary. Furthermore, while the Board 
suggested that it was inappropriate that 
information would not be shared until after 
the Code of Conduct investigation had been 
completed, that is precisely what was contem- 
plated by the recent Federal Court decision 


in Theriault v. Canada (now under appeal). 


The Committee also disagreed with the 
Board's suggestion that the administration 
of justice was brought into disrepute by the 
18-month delay in alerting the Commanding 
Officer to the specific nature of the allegations 
against the member. It was unlikely that the 
delay prevented the member from defending 
himself. The 18-month time span between 
the receipt of a public complaint and the 
initiation of disciplinary proceedings was not 
out of line with how long it would normally 
take for such processes to unfold. The 
Committee also considered the issue of abuse 
of process, independent of the question of 
whether the disciplinary time lines under the 
RCMP Act had been met. The Committee 
stated that it would be hard-pressed to find 
that the proceedings ought to be struck down 
on that basis, although ideally, the investiga- 
tion of such matters ought to be completed 


expeditiously. 


The Committee emphasized that a member 
can only have one Commanding Officer for 


the purposes of interpreting the time lines 


ROYAL CANADIAN MOUNTED POLICE EXTERNAL REVIEW COMMITTEE 


for initiating disciplinary proceedings. In this 
case, information about the alleged miscon- 
duct had only come to the attention of the 
Force after the member was transferred to the 
new Division, resulting in the Commanding 
Officer of that Division being the only author- 
ity able to initiate disciplinary proceedings 
against the member. The Commissioner has 


not yet rendered his decision. 


B.3 Excessive Force, update from 
prior Committee recommendations 


During the past year, the Commissioner 
considered two recommendations of the 
Committee (D-083, D-084) on excessive 
force, following one recommendation (D-084) 
and disagreeing with the other (D-083). 

In D-083, the main issue addressed by the 
Commissioner was whether the basis for the 
Board’s findings of disgraceful conduct was 
sufficiently described in the particulars pro- 
vided to the member in a Notice of Hearing. 
The RCMP Act states that the particulars must 
contain information which allows the mem- 
ber to properly prepare a defence. In D-084, 
the Commissioner’s reasons spoke mainly 

to the issue of whether a member’s conduct, 
in using force, could be considered disgrace- 
ful even though expert evidence at the Board 


hearing suggested it met Force guidelines. 
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In D-083, four allegations of misconduct 
were presented against the member. The 
member admitted to the conduct set out in 
the first allegation and the Board found the 
remaining three allegations to be established. 
The Board based its findings on the second 
and fourth allegations on evidence raised at 
the hearing, which had not been specifically 
referred to in the Notice of Hearing. For 
example, although the second allegation in 
the Notice of Hearing was that the member 
had been unprofessional towards a motorist 
after his arrest, the Board concluded that the 
member had conducted himself disgracefully 
because he damaged the motorist’s vehicle 
before the arrest and then used excessive force 
in making the arrest. Similarly, the fourth 
allegation in the Notice of Hearing referred 
to a member assaulting an individual after 
taking him into custody and securing him 

in a police car, but the Board found that 

the allegation had been established based on 
evidence that the member had punched the 
individual without justification before placing 


him in the vehicle. 


The Committee examined the argument that 
the second and fourth allegations had not 
been established, given that the basis for the 
Board findings differed from the information 
conveyed to the member in the Notice of 
Hearing. Noting that the member might have 
called specific witnesses to justify his conduct 
had he known the facts that would have sup- 
ported the Board findings, the Committee 
recommended that the findings on the second 


and fourth allegations be set aside. 


The Commissioner disagreed with the 
Committee’s findings on the second and 
fourth allegations. In his view, an allegation 
must be very broad and general for it to be 
rejected because of a lack of specificity. In 
this case, the charges contained sufficient 
particulars to allow the member a fair oppor- 
tunity to answer the charges against him and 
prepare his defence, in that they identified 
the specific offences and the conduct that 
constituted a breach of professional standards. 
The Commissioner confirmed the Board’s 
sanction, noting that the member’s conduct 
showed a pattern of anger and violence that 
violated core Force values of trustworthiness 
and integrity. An application for judicial 
review has been filed with the Federal Court. 


In D-084 one allegation of misconduct 

had been presented against the member for 
striking a prisoner in the face. This event 
occurred after a series of events had led to 

the prisoner being pushed into a small room; 
where an unsuccessful attempt was made to 
search him. The member had kicked the pris- 
oner in the knee and struck him four times 
in the head with a closed fist and twice with an 
elbow. A videotape of the incident presented 
to the Board showed the member uttering 

the words, “I don’t think you quite understand” as 
he was striking the prisoner. At the Board 
hearing, the member stated that he had been 
concerned that the prisoner was going to 
become violent and took what he had thought 
were necessary measures to subdue him. Two 


expert witnesses defended the member’s use 
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of force in these circumstances because the 
prisoner was displaying threatening and 


aggressive behaviour. 


Two of the three Board members concluded 
that the member’s conduct was not disgraceful 
because, as the experts had said, the prisoner's 
actions represented “threat cues” and the mem- 
ber acted within the parameters of use of 
force procedures in responding to these cues. 
In a dissenting opinion, the Board’s Chair 
stated that he considered the member’s con- 
duct disgraceful, in part because he believed 
that the comment made by the member to 
the prisoner as he was striking him indicated 
that he was trying to teach him a lesson, and 
in part because the prisoner was impaired 
and had not been provided with clear verbal 


direction. 


The Committee recommended that the appeal 
be allowed. It stated that the Board needed 

to go further than establishing whether the 
member had breached established police 
procedures in determining whether a mem- 
ber’s conduct is disgraceful. The Board was 
required to consider the perspective of a 
“reasonable person with knowledge of all relevant 
circumstances, including the realities of policing in 
general and the RCMP in particular”. Additional 
relevant factors included the member's 
motivation for striking the prisoner, whether 


the member’s own behaviour may have 


contributed to making the prisoner more 
agitated and the extent to which the member 
considered other options such as verbal 
intervention. The fact that the prisoner was 
highly intoxicated and the effect this may 


have had on his behaviour was also relevant. 


The Commissioner agreed with the findings 
and recommendation of the Committee. 

In his view, the experts had given too much 
weight to the prisoner’s threat cues in justify- 
ing the member’s actions. He highlighted the 
member’s failure to give clear direction to the 
prisoner about what was going to occur and 
what was expected of him. This was necessary 
given the prisoner’s condition and the likeli- 
hood that he was not thinking clearly. Instead 
of defusing the situation, the member’s 
actions led to an escalation requiring physical 
intervention. The Commissioner acknowl- 
edged that members are not required to 

“take the first punch,” but added that there must 
be sufficient justification for physical inter- 
vention. The Commissioner recognized that 
he was looking at the incident in hindsight, 
and expressed his belief that the member “was 
trying to do the right thing”. Although he ordered 
a new hearing into the allegation, as the RCMP 
Act required him to do, he encouraged the 


parties to settle the matter if possible. 
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C. Discharge 


In the history of the Committee, there have 
only been four referrals of discharge and 
demotion appeals. The Committee issued 
its recommendations in two of these, R-003 
and R-004, in 2003-2004 and 2004-2005 
respectively. Both examined the issue of 
performance shortcomings of members and 
whether the assistance, guidance and super- 
vision provided to them for improvement 


was adequate. 


In R-003, the Committee recommended 


discharge from the Force. The Commissioner 


agreed with the Committee’s recommendation. 


The Commissioner’s decision in R-003 
is the subject of an application for judicial 


review to the Federal Court of Canada. 


In R-004, the Committee recommended 
dismissal of an appeal brought by the 
Commanding Officer against the discharge 
and demotion board’s conclusion that 

the member’s unsuitability had not been 
established. The Board heard evidence that 
the member had repeatedly failed to meet 
performance expectations over the span of 
several years, but concluded that the member 
was not provided with reasonable assistance 
and could therefore not be discharged from 


the Force. The Board was critical of the 


member’s supervisor for not doing much 
beyond documenting the member's errors 
and suggested that he should have adopted a 
more hands-on approach to the management 
of her performance. It also concluded that 
the supervisor was biassed towards the mem- 
ber because he resented the fact that she had 
made a harassment complaint against him. 
The Board also determined that the member 
should have been transferred because the 
detachment where she had been posted was 


a poisoned work environment. 


The Commanding Officer appealed the 
Board decision and argued that the Board 
had inappropriately drawn on its own opinion 
as to what measures should have been taken, 
when it assessed whether reasonable assistance 
had been provided to the member. The 
Commanding Officer also disputed the find- 
ing that the supervisor was biassed and that 
the work environment was poisoned. The 
Commanding Officer maintained that 

the member displayed an unwillingness 

to cooperate with her supervisor’s efforts to 
improve her job performance and that the 
Board should have attached greater weight 


to the member’s conduct. 
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The Committee found that the RCMP Act 
specifically requires that the Board determine 
whether reasonable assistance was provided 

to the member. This means that it must assess 
the measures taken by management to bring 
about an improvement in performance. The 
evidence showed that the supervisor had a 
deep distrust of the member and was far more 
interested in laying the groundwork for even- 
tual discharge proceedings than in improving 
her performance. It is for that reason that the 
member should have been provided with a 
different supervisor. The member’s working 
environment was not conducive to improve- 
ments in her job performance as she faced 
hostility from several of her colleagues. 
Noting that the member had performed well 
during a five-month period that she was 
posted to another detachment, the Committee 
stated that a transfer should have been con- 
sidered. In addition, the member’s inability 
to maintain a consistent level of performance 
could be attributed to serious family and 
health issues that she was confronting at the 
time. Other factors suggested that she had 
the basic skills to carry out policing work. 


The Committee also underscored significant 
factual differences between R-003 and R-004. 
The Chair emphasized that the supervisor 

in R-003 had regularly arranged meetings 
with the member to discuss issues, and had 
displayed a genuine interest in assisting him. 
Despite these efforts, his performance had 
not improved and it was apparent that the 
member lacked the basic skills required for 
police work. The member could not be 
expected to perform any better at another 
detachment. This differed from the situation 
for the member in R-004, where it was clear 
that she was capable of performing her duties. 
The Committee recommended that the 
appeal be dismissed. The Commissioner has 


yet to render a decision in this matter. 
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Part IV: 
Federal Court 


A. Decisions rendered by the Federal Court 


Thériault v. Canada ([2004] FC 1506) 


In 2004-2005 the Federal Court of Canada 
dismissed an application for judicial review, 
with costs, in Thériault v. Canada ([2004] 

FC 1506). A summary of the Theriault 
decision is provided in the annual report in 
Section III — Issues of Particular Interest, 


Discipline and Time Limits (subsection B.2) 


This is the first Federal Court decision to 
specifically interpret section 43(8) of the 
RCMP Act and the issue of time limits for 
the initiation of disciplinary proceedings. 
An appeal of the decision was filed with the 
Federal Court of Appeal on November 29, 
2004. The appeal has yet to be heard. 


B. Applications for Judicial Review Filed in 2004-2005 


G-284, G-285 


Both of these grievances concerned a change 
made to the grievor’s medical profile. The 
Committee found that both grievances were 
valid, in that the Force’s process was incon- 
sistent with the requirements of recent case 
law from the Supreme Court of Canada 
which addressed an employer’s obligation 

to make reasonable efforts to accommodate 
employees with disabilities. The Committee 
recommended that the grievances be allowed. 
The Commissioner denied both grievances, 
finding that one was out of time and one was 
premature. The grievor filed an application 
for judicial review on April 28, 2004. 

A Notice of Discontinuance was filed on 
October 26, 2004. 


G-219, G-321 


In these grievances, the grievor objected to a 
refusal to reclassify his position. The ERC 
recommended that the grievance be allowed 
but the RCMP Commissioner did not accept 
this recommendation. The decision was over- 
turned by the Federal Court in 2001, who 
ordered a new evaluation. This evaluation 
resulted in another refusal to reclassify the 
position. A second grievance was sent to the 
Committee, who again recommended that 
the grievance be allowed. The Commissioner 
disagreed and denied the grievance. The 
grievor filed a second application for judicial 
review on November I5, 2004. A hearing 
date has yet to be set in this matter. 


R-003 


In R-003, the Appellant appealed the decision 
of a Discharge and Demotion Board which 
directed that he be discharged from the Force 
for repeatedly failing to meet the require- 
ments of his position, despite having been 
provided with reasonable assistance, guidance 
and supervision. The Committee recom- 
mended that the appeal be dismissed and 

the Commissioner agreed. A subsequent 
reconsideration under subsection 45.26(7) 
of the RCMP Act resulted in the Commissioner 
confirming the dismissal of the appeal. The 
Appellant filed an application for judicial 
review on June 18, 2004. A hearing date has 


yet to be set in this matter. 
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D-083 


D-083 involved four allegations of misconduct, 
all relating to incidents that the member 
had allegedly abused his authority when 
interacting with the public. This case is 
discussed in Section III, Issues of Particular 
Interest, Excessive Force (subsection B.3). 
The Committee recommended that the 
appeal of the Board’s finding on the allega- 
tions of misconduct be allowed for the second 
and fourth allegations and that the Board's 
decision on sanction for the third allegation 
be replaced with a forfeiture of pay anda 
reprimand. The Commissioner dismissed 
the appeal on all allegations and the appeal 
regarding sanction. The Appellant filed an 
application for judicial review on June 30, 
2004. A hearing date has yet to be set. 
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C. Applications for Judicial Review Filed before the 2004-2005 year 


D-081 


In this case, an adjudication board found 
that the member had engaged in disgraceful 
conduct by removing documents from files 
after being removed from the investigation, 
disclosing these documents improperly 

and disobeying an order not to disclose docu- 
ments and was ordered dismissed from the 
Force. The Committee recommended allow- 
ing the appeal on the finding of misconduct. 
The Commissioner disagreed and upheld the 
finding of the Board. The Appellant filed an 
application for judicial review February 20, 
2004. A hearing into the matter was held 
April 18-20, 2005. Judgment was reserved. 


G-287 to G-292 
In G-287, G-288, G-289, G-290, G-291, 


G-292, the member grieved a decision 

that found that an allegation of harassment 
against him had been established. The mem- 
ber also filed harassment complaints against 
his superiors and against the investigator of 
his complaints. At Level I, the grievances were 
ruled inadmissible. The Committee found 
that the grievance of the decision regarding 
the harassment complaint against the grievor 
was admissible because this decision affected 
his reputation and should be allowed. The 
quality of the investigation had significant 
shortcomings and therefore, the decision 
should be revoked. The Committee recom- 
mended that the other grievances should be 
found to be inadmissible. The Commissioner 
agreed with the Committee's analysis and 
accepted its findings and recommendations. 
The grievor filed an application for judicial 
review on January 6, 2004, and this applica- 
tion was withdrawn on March 14, 2005. 
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PART V: 
Appendices 


Appendix 1: About the Committee 


Established in early 1987, the Committee was one of two entities created as civilian oversight 
agencies for the RCMP, the other being the Commission for Public Complaints Against 

the RCMP. The first Chair of the Committee was the Honourable Mr. Justice René Marin, 
who from 1974 to 1976 had chaired the Commission of Inquiry relating to Public Complaints, 
Internal Discipline and Grievance Procedure within the Royal Canadian Mounted Police. 

In 1992, the Vice-Chair, F. Jennifer Lynch, Q.C., became Acting Chair of the Committee, 

a position which she held until 1998. Philippe Rabot then assumed the position on an acting 
basis and, on July 16, 2001, he was appointed Chair of the Committee. Upon Philippe Rabot's 
departure in April, 2004, Catherine Ebbs has assumed the role of Acting Chair of the 
Committee, pending the competition process for a full time Chair. A lawyer of the Bar of 
Saskatchewan, Catherine Ebbs spent sixteen years as Board member for the National Parole 
Board, the last ten as Vice-Chair in charge of the Appeal Division of the Board. Ms Ebbs joined 
the Committee in 2003 and prior to becoming Acting Chair, served as Legal Counsel and 


Executive Director and Senior Counsel. 
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Appendix 2: The Committee and its staff in 2004-2005 


Virginia Adamson, Counsel 

Catherine Ebbs, Executive Director and Senior Counsel (Acting) 
Lorraine Grandmaitre, Manager, Administrative Services and Systems 
Martin Griffin, Counsel 

Monica Phillips, Counsel 

Philippe Rabot, Chair 


Claudia Veas, Administrative Assistant 


Address 


The Committee's offices are located in downtown Ottawa, at 60 Queen Street, Suite 513. 


The Committee’s coordinates are as follows: 


P.O. Box 1159, Station B 
Ottawa, Ontario 
K1P 5R2 


Telephone: (613)998-2134 
Fax: (613)990-8969 


E-mail: org@erc-cee.gc. ca 


The Committee’s publications are available on its Internet site: http://www.erc-cee.gc.ca. 
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Appendix 3: Legislative Provisions 


Ziel) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


PART Il of the Royal Canadian Mounted Police Act 
ROYAL CANADIAN MOUNTED POLICE EXTERNAL REVIEW COMMITTEE 


Establishment and Organization of Committee 


There is hereby established a committee, to be known as the Royal Canadian 
Mounted Police External Review Committee, consisting of a Chairman, a 
Vice-Chairman and not more than three other members, to be appointed by 


order of the Governor in Council. 


The Committee Chairman is a full-time member of the Committee and the other 


members may be appointed as full-time or part-time members of the Committee. 


Each member of the Committee shall be appointed to hold office during good 
behaviour for a term not exceeding five years but may be removed for cause at any 


time by order of the Governor in Council. 


A member of the Committee is eligible for re-appointment on the expiration of 


the member’s term of office. 


No member of the Force is eligible to be appointed or to continue as a member 


of the Committee. 


Each full-time member of the Committee is entitled to be paid such salary in 
connection with the work of the Committee as may be approved by order of the 


Governor in Council. 


Each part-time member of the Committee is entitled to be paid such fees in 
connection with the work of the Committee as may be approved by order of the 


Governor in Council. 


Each member of the Committee is entitled to be paid reasonable travel and living 
expenses incurred by the member while absent from the member’s ordinary place 


of residence in connection with the work of the Committee. 


The full-time members of the Committee are deemed to be employed in the Public 
Service for the purposes of the Public Service Superannuation Act and to be employed in the 
public service of Canada for the purposes of the Government Employees Compensation Act 


and any regulations made under section 9 of the Aeronautics Act. 


R.S., 1985, c. R-10, s. 25; R.S., 1985, c. 8 (2% Supp.), s. 16. 
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26. (1) The Committee Chairman is the chief executive officer of the Committee and 


(2) 


(3) 


24. (1) 


(2) 


(3) 


28. (1) 


(2) 


has supervision over and direction of the work and staff of the Committee. 


In the event of the absence or incapacity of the Committee Chairman or if 
the office of Committee Chairman is vacant, the Minister may authorize the 
Vice-Chairman to exercise the powers and perform the duties and functions 


of the Committee Chairman. 


The Committee Chairman may delegate to the Vice-Chairman any of the 
Committee Chairman’s powers, duties or functions under this Act, except the 


power to delegate under this subsection and the duty under section 30. 
R.S., 1985, c. R-10, s. 26; R.S., 1985, c. 8 (2° Supp.), s. 16. 


The head office of the Committee shall be at such place in Canada as the Governor 


in Council may, by order, designate. 


Such officers and employees as are necessary for the proper conduct of the work of 


the Committee shall be appointed in accordance with the Public Service Employment Act. 
The Committee may, with the approval of the Treasury Board, 


(a) engage on a temporary basis the services of persons having technical or special- 
ized knowledge of any matter relating to the work of the Committee to advise 
and assist the Committee in the exercise or performance of its powers, duties 


and functions under this Act; and 


(b) fix and pay the remuneration and expenses of persons engaged pursuant to 


paragraph (a). 
R.S., 1985, c. R-10, s. 27; R.S., 1985, c. 8 (274 Supp.), s. 16. 
Duties 


The Committee shall carry out such functions and duties as are assigned to it by 


this Act. 


The Committee Chairman shall carry out such functions and duties as are assigned 
to the Committee Chairman by this Act. 


R.S., 1985, c. R-10, s. 28; R.S., 1985, c. 8 (2"4 Supp.), s. 16. 
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Rules 
29. Subject to this Act, the Committee may make rules respecting 
(a) the sittings of the Committee; 


(b) the manner of dealing with matters and business before the Committee generally, 


including the practice and procedure before the Committee; 


(c) the apportionment of the work of the Committee among its members and the 
assignment of members to review grievances or cases referred to the Committee; 


and 


(d) the performance of the duties and functions of the Committee under this Act 
generally. 


R.S., 1985, c. R-10, s. 29; R.S., 1985, c. 8 (274 Supp.), s. 16. 


Annual Report 


30. The Committee Chairman shall, within three months after the end of each fiscal year, 
submit to the Minister a report of the activities of the Committee during that year and 
its recommendations, if any, and the Minister shall cause a copy of the report to be laid 
before each House of Parliament on any of the first fifteen days on which that House is 


sitting after the day the Minister receives it. 
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31. (1) 


32. () 


(2) 


(3) 


23101) 


(2) 


PART Ill of the Royal Canadian Mounted Police Act 
GRIEVANCES 


Presentation of Grievances 


Subject to subsections (2) and (3), where any member is aggrieved by any decision, 
act or omission in the administration of the affairs of the Force in respect of 
which no other process for redress is provided by this Act, the regulations or the 
Commissioner’s standing orders, the member is entitled to present the grievance 
in writing at each of the levels, up to and including the final level, in the grievance 


process provided for by this Part. 


The Commissioner constitutes the final level in the grievance process and the 
Commissioner’s decision in respect of any grievance is final and binding and, 
except for judicial review under the Federal Court Act, is not subject to appeal to 


or review by any court. 


The Commissioner is not bound to act on any findings or recommendations set out 
in a report with respect to a grievance referred to the Committee under section 33, 
but if the Commissioner does not so act, the Commissioner shall include in the 


decision on the disposition of the grievance the reasons for not so acting. 


Notwithstanding subsection (1), the Commissioner may rescind or amend the 
Commissioner’s decision in respect of a grievance under this Part on the presenta- 
tion to the Commissioner of new facts or where, with respect to the finding of any 
fact or the interpretation of any law, the Commissioner determines that an error 


was made in reaching the decision. 
R.S., 1985, c. R-10, s. 32; R.S., 1985, c. 8 (2° Supp.), s. 16; 1990, c. 8, s. 65. 
Reference to the Committee 


Before the Commissioner considers a grievance of a type prescribed pursuant to 


subsection (4), the Commissioner shall refer the grievance to the Committee. 


Notwithstanding subsection (1), a member presenting a grievance to the Commissioner 
may request the Commissioner not to refer the grievance to the Committee and, 
on such a request, the Commissioner may either not refer the grievance to the 
Committee or, if the Commissioner considers that a reference to the Committee 


is appropriate notwithstanding the request, refer the grievance to the Committee. 
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(3) Where the Commissioner refers a grievance to the Committee pursuant to this 


section, the Commissioner shall furnish the Committee Chairman with a copy of 


(a) the written submissions made at each level in the grievance process by the 


member presenting the grievance; 


(b) the decisions rendered at each level in the grievance process in respect of the 


grievance; and 


(c) the written or documentary information under the control of the Force and 


relevant to the grievance. 


(4) The Governor in Council may make regulations prescribing for the purposes of 


subsection (1) the types of grievances that are to be referred to the Committee. 
R.S., 1985, c. R-10, s. 33; R.S., 1985, c. 8 (2"4 Supp.), s. 16. 


34. (1) The Committee Chairman shall review every grievance referred to the Committee 


pursuant to section 33. 


(2) Where, after reviewing a grievance, the Committee Chairman is satisfied with the 
disposition of the grievance by the Force, the Committee Chairman shall prepare 
and send a report in writing to that effect to the Commissioner and the member 


presenting the grievance. 


(3) Where, after reviewing a grievance, the Committee Chairman is not satisfied with 
the disposition of the grievance by the Force or considers that further inquiry is 


warranted, the Committee Chairman may 


(a) prepare and send to the Commissioner and the member presenting the 
grievance a report in writing setting out such findings and recommendations 


with respect to the grievance as the Committee Chairman sees fit; or 
(b) institute a hearing to inquire into the grievance. 


(4) Where the Committee Chairman decides to institute a hearing to inquire into a 
grievance, the Committee Chairman shall assign the member or members of the 
Committee to conduct the hearing and shall send a notice in writing of the decision 


to the Commissioner and the member presenting the grievance. 


R.S., 1985, c. R-10, s. 34; R.S., 1985, c. 8 (2nd Supp.), s. 16. 
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45.14 (1) 


(2) 


PART IV of the Royal Canadian Mounted Police Act 


DISCIPLINE 
Appeal 


Subject to this section, a party to a hearing before an adjudication board may 


appeal the decision of the board to the Commissioner in respect of 


(a) any finding by the board that an allegation of contravention of the Code of 
Conduct by the member is established or not established; or 


(b) any sanction imposed or action taken by the board in consequence of a finding 


by the board that an allegation referred to in paragraph (a) is established. 


For the purposes of this section, any dismissal of an allegation by an adjudication 
board pursuant to subsection 45.1(6) or on any other ground without a finding 
by the board that the allegation is established or not established is deemed to be a 
finding by the board that the allegation is not established. 


(3) An appeal lies to the Commissioner on any ground of appeal, except that an 


45.15 (1) 


(2) 


(3) 


appeal lies to the Commissioner by an appropriate officer in respect of a sanction 
or an action referred to in paragraph (1)(b) only on the ground of appeal that the 


sanction or action is not one provided for by this Act. 


Before the Commissioner considers an appeal under section 45.14, the 


Commissioner shall refer the case to the Committee. 


Subsection (1) does not apply in respect of an appeal if each allegation that is 
subject of the appeal was found by the adjudication board to have been estab- 
lished and only one or more of the informal disciplinary actions referred to 
in paragraphs A1(1)(a) to (g) have been taken by the board in consequence of 
the finding. 


Notwithstanding subsection (1), the member whose case is appealed to the 
Commissioner may request the Commissioner not to refer the case to the 
Committee and, on sucha request, the Commissioner may either not refer 
the case to the Committee or, if the Commissioner considers that a reference 


to the Committee is appropriate notwithstanding the request, refer the case 
to the Committee. 
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(4) Where the Commissioner refers a case to the Committee pursuant to this section, 


(5) 


45 1001) 


(6) 


the Commissioner shall furnish the Committee Chairman with the materials 


referred to in paragraphs 45.16(1)(a) to (c). 


Sections 34 and 35 apply, with such modifications as the circumstances require, 
with respect to a case referred to the Committee pursuant to this section as 


though the case were a grievance referred to the Committee pursuant to section 33. 
R.S., 1985, c. 8 (2nd Supp.), s.16 
The Commissioner shall consider an appeal under section 45.14 on the basis of 


(a) the record of the hearing before the adjudication board whose decision is 


being appealed, 
(b) the statement of appeal, and 
(c) any written submissions made to the Commissioner, 


and the Commissioner shall also take into consideration the findings or recom- 
mendations set out in the report, if any, of the Committee or the Committee 


Chairman in respect of the case. 


The Commissioner is not bound to act on any findings or recommendations set 
out in a report with respect to a case referred to the Committee under section 
45.15, but if the Commissioner does not so act, the Commissioner shall include 


in the decision on the appeal the reasons for not so acting. 
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45.24 (1) 


(2) 


45.25 (1) 


(2) 


PART V of the Royal Canadian Mounted Police Act 


DISCHARGE AND DEMOTION 


A party to a review by a discharge and demotion board may appeal the decision 
of the board to the Commissioner, but no appeal may be instituted under this 


section after the expiration of fourteen days from the later of 
(a) the day the decision is served on that party, and 


(b) if that party requested a transcript pursuant to subsection 45.23(6), the day 


that party receives the transcript. 


An appeal lies to the Commissioner on any ground of appeal. 


Reference to the Committee 


Before the Commissioner considers an appeal under section 45.24, the 


Commissioner shall refer the case to the Committee. 


Notwithstanding subsection (1), the officer or other member whose case is 
appealed to the Commissioner may request the Commissioner not to refer the 
case to the Committee and, on such a request, the Commissioner may either 
not refer the case to the Committee or, if the Commissioner considers that a 
reference to the Committee is appropriate notwithstanding the request, refer 


the case to the Committee. 


(3) Where the Commissioner refers a case to the Committee pursuant to this section, 


(4) 


the Commissioner shall furnish the Committee Chairman with the materials 


referred to in paragraphs 45.26(1)(a) to (e). 


Sections 34 and 35 apply, with such modifications as the circumstances require, 
with respect to a case referred to the Committee pursuant to this section as 


though the case were a grievance referred to the Committee pursuant to section 33. 
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45.26 (1) The Commissioner shall consider an appeal under section 45.24 on the basis of 


(a) the material that the officer or other member was given an opportunity to 


examine pursuant to subsection 45.19(3), 


(b) the transcript of any hearing before the discharge and demotion board whose 
decision is being appealed, 


(c) the statement of appeal, 


(d) any written submissions made to the Commissioner, and 
(e) the decision of the discharge and demotion board being appealed, 


and the Commissioner shall also take into consideration the findings or recom- 
mendations set out in the report, if any, of the Committee or the Committee 


Chairman in respect of the case. 


(4) The Commissioner shall as soon as possible render a decision in writing on an 
appeal, including reasons for the decision, and serve each of the parties to the 
review by the discharge and demotion board and, if the case has been referred to 
the Committee pursuant to section 45.25, the Committee Chairman with a copy 


of the decision. 


(5) The Commissioner is not bound to act on any findings or recommendations set 
out in a report with respect to a case referred to the Committee under section 
45.25, but if the Commissioner does not so act, the Commissioner shall include 


in the decision on the appeal the reasons for not so acting. 


ANNUAL REPORT 2004-2005 


EXCERPT FROM THE RCMP REGULATIONS (1988) 
(Section 36: grievances that can be referred to the Committee) 


36. For the purposes of subsection 33(4) of the Act, the types of grievances that are 
to be referred to the External Review Committee of the Force are the following, 


namely, 


(a) the Force's interpretation and application of government policies that apply to 


government departments and that have been made to apply to members; 


(b) the stoppage of the pay and allowances of members made pursuant to subsection 


22(3) of the Act; 
(c) the Force’s interpretation and application of the Isolated Posts Directive; 
(d) the Force’s interpretation and application of the R.C.M.P. Relocation Directive; and 


(e) administrative discharge for grounds specified in paragraph 19(a), (f) or (I). 
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